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	4.0 AWARD


The Contracting Officer is primarily responsible for the Award phase. The Project Officer helps identify and nominate a Contracting Officer’s Representative (COR), reviews the final contract for compliance with technical requirements, and prepares for participation in postaward debriefings. The Contracting Officer designates the COR, makes applicable preaward notifications, distributes the contract award, conducts postaward debriefings, and performs reporting of contractual actions.

4.1. Preaward Notices
4.1.1. Small Business Notification
4.1.2. Announcement of Contract Award
4.2. Contract Award
4.3. Award Announcement Synopsis
4.4. Postaward Notification to Unsuccessful Offerors
4.5. Postaward Debriefings
4.6. Protests Received Before Award
4.7. Payment and Performance Bonds
4.8. Assignment of Contract Administration 
4.9. Contracting Officer’s Representative Assignment
4.10. Contract/Modification/Order Distribution
4.11. Individual Contracting Action Report
4.12. Summary of Award Section References
	4.1 Preaward Notices


Prior to contract award, the Contracting Officer will notify unsuccessful Offerors when their offers are no longer within the competitive range or otherwise eliminated from the competition. This occurs during the Evaluation phase prior to conducting discussions. Preaward Notices of Exclusion provided to these unsuccessful Offerors state the basis for the elimination and that revised offers will not be accepted. See Preaward Notice of Exclusion Letter. For more information see NOAA APG 3.8.1. 
	4.1.1 Small Business Notification   


A separate preaward notice (also referred to as a small business challenge letter) for small business programs must be sent to each unsuccessful Offeror that submitted an offer in response to the following (see Small Business Challenge Letter):

· Small business set-aside.

· When a small disadvantaged business concern receives a benefit based on its disadvantaged status and is the apparently successful Offeror (see FAR Subpart 19.11 and FAR 19.1202).

· When using the HUBZone procedures.

· When using the service-disabled veteran-owned procedures. 

The notice must state the following:
· Name and address of the successful Offeror.

· Proposal or quotation revisions will not be accepted.

· Response is not required unless a basis exists to challenge the small business size status, disadvantaged status, HUBZone status, or service-disabled veteran-owned status of the successful Offeror. 

Challenges must be received by the Contracting Officer by the close of business of the 5th day following receipt of notice. (See FAR 19.302(d)(1).) 

Per FAR 15.503(a)(2)(iii), preaward notification is not required when the Contracting Officer determines in writing that the urgency of the requirement necessitates award without delay or when the contract is entered into under the 8(a) program (see FAR 19.805-2). For more specific information on the preaward notification to unsuccessful Offerors process, see FAR 15.503.

	4.1.2 Announcement of Contract Award   


Public announcement of contract awards is required for all actions valued at $1 million or more, unless an exception under FAR 5.303(a) exists. Announcements are submitted to the Office of Legislative Affairs (OLA) and Office of Public Affairs (OPA) for contract awards based on:  

· the amount of the contract inclusive of options and/or; 

· the estimated total quantity for a requirements contract and/or 
· the guaranteed minimum quantity for an indefinite quantity contract. 

Note: Do not report the same work twice and do not provide any information to the OLA or OPA before making the award.

Per NOAA’s Acquisition Handbook, the award notice information to OLA and OPA should include, as a minimum, the following: 

· Submit the face page of the award document;

· Contractor’s name and address, contract/modification number;

· Description of the supplies/services;
· Other pertinent information such as information on a direct congressional inquiry regarding that acquisition, an award based on an interagency agreement where funds were received from another agency; or other information requested by OLA or OPA.  

Prepare a separate sheet giving the requested information (see Contract Award Notification Template) and attach it to the face page of the contract.

Announcement Instructions

1. Award notice information must be provided to the OLA and OPA by 4:00 p.m. (ES/DT) on the date of award.  If an award by 4:00 p.m. (ES/DT) cannot be made, send the information to the OLA and OPA so that it will arrive by 9:00 a.m. (ES/DT) the next morning.

2. Fax the information to: OLA at 202-482-4960 and OPA at 202-482-3154.

3. Contracting Officers shall maintain a copy of the award announcement in the contract file. 

Per FAR 5.303(a), contracts excluded from this reporting requirement include— 

· Those placed with the Small Business Administration under Section 8(a) of the Small Business Act;

· Those placed with foreign firms when the place of delivery or performance is outside the United States and its outlying areas; and 


· Those for which synopsis was exempted under 5.202(a)(1). 

Per FAR 38.101(e): “When establishing Federal Supply Schedules, GSA, or an agency delegated that authority, is responsible for complying with all applicable statutory and regulatory requirements (e.g., Parts 5, 6, and 19). The requirements of Parts 5, 6, and 19 apply at the acquisition planning stage prior to issuing the schedule solicitation and do not apply to orders and BPAs placed under resulting schedule contracts (see FAR 8.404).” Otherwise stated, for GSA FSS Delivery Orders, OLA and OPA announcements of awards are not required. 

Requests from Members of Congress

Upon request, give detailed information regarding any particular contract to Members of Congress.  Complete the Report of Direct Contact (Exhibit 1, Chapter 5 of NOAA Acquisition Handbook) and send it to AGO’s Executive Officer (EO) in the Office of the Director.  Do not release any information until you receive the EO’s approval.  Notify OLA of all congressional inquiries.   This same process shall be followed for requests from State and Local Government Legislative Officials as well as requests from the Office of Inspector General or outside agencies in accordance with the NOAA Acquisition Handbook.

See Part 5 of the NOAA Acquisition Handbook for Reporting Contract Awards to Agency Senior Staff and White House Report Requirements.    

	4.2 Contract Award


The contract is awarded upon completion of final evaluations and approval of the FAR Part 15 BCM, SAP Pre/Postnegotiation BCM, or the SAP Postnegotiation BCM as required for the procurement. 

Only Contracting Officers are appointed the authority to sign contracts on behalf of the Government. Bilateral actions, those requiring both the Contractor and Government signatures require the Contracting Officer to sign after signature by the Contractor. The Contracting Officer must also ensure that the individual signing on behalf of the Contractor is authorized to do so. 

The Contracting Officer will notify the successful Offeror by furnishing the executed contract. Based on the procurement/contract type, the award should occur via one of the following forms:

· Standard Form (SF) 26 Award/Contract
· SF 33 Solicitation, Offer and Award
· SF 1449 Solicitation/Contract/Order for Commercial Items 
Note: If the award document includes information that is different from the latest signed proposal, as amended by the Offeror’s written correspondence, both the Offeror and the Contracting Officer must sign the contract award. 

Incorporating Proposals by Reference

It is at the Contracting Officer’s discretion whether to incorporate a proposal by reference or to revise the Specification/Performance Work Statement (PWS) that appeared in the Request for Proposal (RFP) to reflect those specific parts of the Contractor’s proposal being accepted (in which case the Contracting Officer must then send the contract to the Contractor for review and signature).

If incorporating the proposal by reference, the Contracting Officer should include an order of precedence clause similar to the following: 

The Contractor’s [technical and/or cost] proposal dated dd/mm/yyyy is hereby incorporated by reference. In the event of inconsistencies between the provisions of the contract and the proposal, the inconsistency shall be resolved by the following order of precedence: (1) the contract excluding the proposal then (2) the [technical and/or cost] proposal.

If incorporating the proposal by reference for commercial items, the order of precedence is stated in FAR 52.212-4(s) as follows: 
Any inconsistencies in this Solicitation or contract shall be resolved by giving precedence in the following order:

(1) The schedule of supplies/services.
(2) The Assignments, Disputes, Payments, Invoice, Other Compliances, and Compliance   
      with Laws Unique to Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.
(4) Addenda to this Solicitation or contract, including any license agreements for 
computer software.
(5) Solicitation provisions if this is a Solicitation.
(6) Other paragraphs of this clause.
(7) The Standard Form 1449.
(8) Other documents, exhibits, and attachments.
(9) The Specification. 

For commercial items under FAR Part 12, the Contracting Officer may choose to incorporate both the proposal and a special order of precedence clause via an addendum to the contract. In this situation, the special clause takes precedence over the standard order of precedence in FAR 52.212-4(s). 

For more specific information on awarding a contract, see FAR 15.504.

	4.3 Award Announcement Synopsis


The Contracting Officer publishes the notice of contract award via synopsis to Federal Business Opportunities (FedBizOpps) at www.fedbizopps.gov. 

All awards exceeding $25,000 must be synopsized unless an exception exists (see FAR 5.202).

Notices of Subcontracting Opportunities are published in order to seek competition for subcontracts, to increase participation by qualified HUBZone small business, small, small disadvantaged, women-owned small business, veteran-owned small business and service-disabled veteran-owned small business concerns, and to meet established subcontracting plan goals. 

Following a contract award, the Contracting Officer may, on behalf of Contractors, choose to publish a notice of subcontracting opportunity, if appropriate, under the following circumstances: 

· A Contractor is awarded a contract exceeding $100,000 that is likely to result in the award of any subcontracts. 

· A subcontractor or supplier, at any tier, under a contract exceeding $100,000, has a subcontracting opportunity exceeding $10,000.

The notice must describe the business opportunity, any pre-qualification requirements, and where to obtain technical data needed to respond to the requirement. 

	4.4 Postaward Notification to Unsuccessful Offerors


The Contracting Officer shall provide written notification to each unsuccessful Offeror (not previously notified) within three days after the date of contract award (see Sample Notification to Unsuccessful Offeror Letter). The notice shall include the following: 

· Number of Offerors solicited.

· Number of offers received.

· Name and address of each Offeror receiving an award.

· Items, quantities, and any stated unit prices of each award. (Only the total contract price need be furnished if the number of items or other factors makes listing any stated unit prices impracticable; however, the items, quantities, and any stated unit prices of each award shall be made publicly available, upon request. It should be noted that although the FAR provides for the release of unit prices, documented case law has found that unit prices may not be disclosed (on a case-by-case basis) to competitors under FOIA, Exemption #4; therefore, it may be more appropriate to release the overall contract award value only.   See District of Columbia Circuit Court Case 06-5310.

· In general terms, reason(s) the Offeror’s proposal was not accepted, unless the price information readily reveals the reason. 

Note: In no event shall an Offeror’s cost breakdown, profit, overhead rates, trade secrets, manufacturing processes and techniques, or other confidential business information be disclosed to any other Offeror.
For Solicitations using Simplified Acquisition Procedures (SAP) under FAR Part 13, the Contracting Officer shall furnish the above information upon request by unsuccessful Offerors. 

The Contracting Officer shall also furnish the above information upon request by unsuccessful Offerors who received a Preaward Notice of Exclusion. 

For more information, see FAR 15.503.

	4.5 Postaward Debriefings


A postaward debriefing is a meeting in which the Contracting Officer explains to an Offeror the basis for contract award. Postaward debriefings may be requested by successful and unsuccessful Offerors. 
Requests for Debriefings

The Government must receive an Offeror’s written request for debriefing within three days of the Offeror’s receipt of contract award notice. To the maximum extent practicable, the Government should conduct debriefings within five days after receipt of the written request. This is important because the 10-day protest clock does not begin until the day the Offeror is debriefed. 

An Offeror that was notified of their exclusion from the competitive range, but failed to submit a timely request for debriefing at that time, is not entitled to a debriefing; however, Offerors that requested a postaward debriefing in lieu of the preaward debriefing or whose debriefing was delayed for compelling reasons beyond contract award, also should be debriefed within five days after receipt of the written request. 

Preparing for the Debriefing

The Contracting Officer is responsible for assembling the debriefing team and conducting the debriefing and the Project Officer is responsible for providing support to the Contracting Officer in performing the following duties:

· Identify the Government debriefing team.

· Identify a responsible party to take minutes of the debriefing for inclusion in the official summary of the debriefing.

· Identify who will represent the unsuccessful Offeror in the debriefing. 
· Prepare debriefing material and obtain reviews by Counsel and other source selection members as appropriate.
· Schedule the debriefings. 

· Conduct the debriefings. 

The objective of the debriefing is to accomplish the following: 

· Explain the rationale for excluding the Offeror from competition (if applicable).

· Instill confidence in the Offeror that they were treated fairly.

· Assure the Offeror that proposals were evaluated in accordance with the Solicitation, as well as applicable laws and regulations.

· Identify weaknesses in the Offeror’s proposal, so the Offeror can prepare better proposals in response to future Government acquisitions.

· Reduce misunderstandings and protests.

· Provide an explanation of the source selection decision. 


Conducting the Debriefing

At a minimum, each debriefing should include the following information: 

· Government’s evaluation of any significant weaknesses or deficiencies in the offer.

· Overall evaluated cost or price and technical rating, if applicable, of the successful Offeror and the debriefed Offeror.

· Past performance information on the debriefed Offeror. 

· Overall ranking of all Offerors, when any ranking was developed by the agency during the source selection.

· Summary of the rationale for award.

· For acquisitions of commercial items, the make and model of the item to be delivered by the successful Offeror.

· Reasonable responses to relevant questions about whether source selection procedures contained in the Solicitation, applicable regulations, and other applicable authorities were followed. 

The postaward debriefing must not include:

· A point-by-point comparisons of the debriefed Offeror’s proposal with those of other Offerors.

· Proprietary information exempt from release under the Freedom of Information Act (FOIA).
· Any information prohibited from disclosure by FAR 24.202 or exempt from release under the FOIA (5 U.S.C. 552) including— 

· Trade secrets; 

· Privileged or confidential manufacturing processes and techniques;
· Commercial and financial information that is privileged or confidential, including cost breakdowns, profit, indirect cost rates, and similar information; and

· The names of individuals providing reference information about an Offeror’s past performance. 

For more information, see FAR 15.506. See also the Debriefing Agenda Template – a tool that Contracting Officers can tailor for use in both pre- and postaward debriefings. 

Documenting the Debriefing 

Official summaries of each debriefing shall be included in the contract file in accordance with FAR 15.506(f). Prepared by the Contracting Officer and signed by appropriate members of the source selection team (e.g., Counsel; Source Selection Evaluation Board (SSEB), Cost/Price Analysis Team (C/PAT), and/or Past Performance Evaluation Team (PPET) Chairs), each official summary includes the following:

· List of attendees.
· Summary of information disclosed during the debriefing. 
· Presentation materials as an attachment. 
· Questions and answers discussed during the debriefing. 
· Any relevant information provided subsequent to the debriefing. 
Debriefings Under Federal Supply Schedule (FSS) Contracts
The statutory/regulatory requirements associated with competitive negotiated acquisitions in FAR Part 15 do not apply to orders placed against an FSS contract; however, if an unsuccessful offer requests information on an award that was based on factors other than price alone, a brief explanation of the basis for the award decision shall be provided. It may be in NOAA’s best interest to provide an unsuccessful FSS Vendor information about the evaluation of the Vendor’s offer (e.g., to avoid a potential protest and/or provide the Vendor relevant information that may improve its competitive capabilities for future USMC requirements). Note: the rule allowing protests to be filed within 10 days of a debriefing does not apply to FSS procurements, since FSS debriefings are not required by law. (See B-297508, MIL Corp., January 26, 2006.)

While not required, the Contracting Officer may, at his/her sole discretion, elect to provide additional information to an unsuccessful FSS Vendor(s). When electing to do so, the Contracting Officer should consider the following: 
· The timing for conducting such interactions are at the convenience of the agency, but should be conducted after the award of an order. 

· Such postaward interactions may be conducted in whatever format is considered appropriate by the Contracting Officer (i.e., in writing, face-to-face, or via telephone). 

· The level of information conveyed is at the discretion of the Contracting Officer and should be limited to that necessary for the Vendor to understand why it wasn’t selected for the Order. As stated above, such interactions need not comply with the requirements set forth in FAR Part 15 pertaining to the debriefing of unsuccessful Offerors. It may be necessary to consult Counsel to plan an approach. 
A best practice that has been successful on prior FSS acquisitions has been to communicate relevant information regarding the Government’s evaluation of an unsuccessful FSS Vendor’s offer, in writing, when providing notice to a Vendor that it was not the successful Offeror. 

Information may include the following:

· Name and address of the successful FSS Vendor. 

· Total award value for the Order. 

· The basis for award to the successful FSS Vendor (e.g., lowest priced-technically acceptable offer). 
· Although not required, if quotes are rated during the evaluation, include the unsuccessful Offeror’s rating. 
· A summary of the unsuccessful Vendor’s evaluated strengths and weaknesses. 

Information that is provided should relate only to the successful FSS Vendor and the unsuccessful FSS Vendor receiving the notice. That is, do not include technical ratings or evaluated prices for any other unsuccessful FSS Vendor(s). However, the relative ranking of the unsuccessful FSS Vendor’s evaluated technical rating and price (e.g., third highest technical score and highest evaluated price) may be identified at the Contracting Officer's discretion.
	4.6 Protests Received Before Award


An unsuccessful Offeror may file a protest with one or more of the following entities: the Agency (NOAA Contracting Officer), the Government Accountability Office (GAO), or the U.S. Court of Federal Claims (COFC). 


In accordance with the NOAA Acquisition Handbook, Part 33, NOAA contracting personnel shall work with the Protest Control Officer (PCO) and the DOC Office of General Council, Contract Law Division (OGC CLD) attorney to resolve protests –

The AGO’s Policy Coordinator serves as the liaison/point of contact for protests filed with the General Accounting Office (GAO) and the agency. The AGO Policy Coordinator acts as NOAA’s PCO. The PCO can also act as an independent reviewer as allowed in FAR 33.103(d)(4). The PCO’s mailing address and contact numbers are: 


National Oceanic and Atmospheric Administration 

Acquisition and Grants Office 

1305 East West Highway, Suite 6300 

Silver Spring, MD 20910 

Phone Number: (301) 713-0325 

FAX: (301) 713-1974 


Coordinate all protests with DOC OGC CLD, the cognizant legal counsel for contractual issues. The mailing address and contact numbers are: 


U. S. Department of Commerce 

Office of General Counsel 

Contract Law Division, Room 5893 

Herbert C. Hoover Building 

14th Street and Constitution Avenue, N. W. 

Washington, DC 20230 

Attn: Mark Langstein, Esquire 

FAX 202-482-5858

Protests to the Agency.


FAR 33.103(d)(4) allows interested parties to request an independent review of their protest. In the solicitation, state how and who will conduct the independent review. Generally, the solicitation will identify the PCO as the independent reviewer and that the review will be performed after the CO’s review.

Coordinate all protests received before award, even those that appear to be groundless, with the PCO and DOC OGC CLD. The DOC OGC CLD attorney will work with the cognizant Contract Specialist/CO and COR and offer advice as to the appropriate action. Before responding to the protester, obtain the concurrence of the PCO and DOC OGC CLD.  In accordance with FAR 33.103(f)(1), the cognizant HCO unless the HCO is the CO, in which case the SBPO can make this determination, is authorized to make the determination to award a contract, in spite of the protest, after obtaining the concurrence of the PCO and DOC OGC CLD. 


Protests must be filed no later than 10 calendar days after the basis of the protest is known or should have been known, whichever is earlier. The Contracting Officer may consider any protests not filed in a timely manner if the protest reveals significant issues with the awarded contract or NOAA’s acquisition system.


Protests to GAO. 

Protests to the GAO must be filed no later than 10 calendar days after the award of the contract or five days after a debriefing date offered to the protester for any debriefing required by FAR 15.505 or 15.506, whichever is later.


Protests to the COFC

If the contractor has appealed to the U. S. Court of Federal Claims, the U.S. Department of Justice will represent the Agency. However, coordination of all actions through DOC OGC CLD must continue.

Discussion 

(a) General procedures IAW NOAA’s Acquisition Handbook. 
(1) The PCO will notify the Director, AGO, when a protest has been filed with GAO. The PCO will also provide the case Number (B-number), the name of the protester, the solicitation number, the date and time the protest was received from the protester, the agency report due date, and GAO decision date to DOC OGC CLD and the cognizant CS/CO. The PCO will ensure that DOC OGC CLD and the cognizant CS/CO have a copy of all documents. 


(2) The CO shall make the necessary notifications reference in FAR 33.104(a)(2). The CO shall provide copies of the comments of interested parties responding to the notification to the PCO and to DOC OGC CLD. 

(3) (i) Process protests filed with GAO, through the PCO. These protests require coordination with the PCO, the DOC, OGC CLD and the cognizant CO. 
     (ii) The cognizant Contract Specialist, with the assistance of the COR, must assemble the protest file. 

    (iii) The cognizant CS must obtain PCO and DOC OGC CLD guidance in determining which documents to release or withhold from the protestor. 

    (iv) Working with the DOC OGC CLD attorney, the cognizant CS prepares the statement in accordance with FAR 33.104(a)(iv)(B), for inclusion in Agency Report (AR) to GAO. DOC OGC CLD will prepare the completed AR and submit it to GAO not later than 30 calendar days (20 days under the express Option) after notification that a protest has been filed. 


(4) (i) Send out other copies of the AR as specified in FAR 33.104(a)(4)(i). 

     (ii) DOC OGC CLD will provide the additional documentation covered in FAR 33.104(a)(4)(ii) (A) and (B). 

(5) The protester has 10 calendar days to respond to the AAR with its comments, except where GAO has established an extension or has established a shorter period.

(6) The GAO will normally issue its decision within 100 calendar days of the initial filing (65 calendar days if the express Option is used).

(b) Protests before award. 

(1) To make an award in spite of a protest, the cognizant CS shall prepare a finding using the criteria in FAR 33.104(b)(1). Forward it for PCO concurrence, along with a written request for HCA approval to make the award. Furnish a copy concurrently to DOC OGC CLD. 


(2) If the HCA approves the request to make an award, DOC OGC CLD will notify GAO of the findings. 


 (c) Notice to GAO. With input and review by DOC OGC CLD, the cognizant CS prepares the report required by FAR 33.104(g) for the HCA’s signature. Forward the report to GAO.

The procedures for GAO protests can be found at FAR 33.104, and GAO's Bid Protest Regulations, 4 CFR 21. In the event that FAR 33.104 conflicts with 4 CFR 21, 4 CFR 21 governs. See also Bid Protests at GAO: A Descriptive Guide. 

Protest Prevention and Resolution 

Contracting Officers can minimize the risk of protests by 1) adhering to the Source Selection Plan (SSP), Section M of the RFP, and all FAR and other regulatory guidance; 2) involving Counsel early in the procurement process; and 3) conducting a well documented source selection.

Prior to submission of agency-level protests, all parties should use their best efforts to resolve concerns raised by an interested party at the Contracting Officer level through open and frank discussions. 

The NOAA encourages the use of Alternative Dispute Resolution (ADR). FAR 33.201 defines ADR as "any type of procedure or combination of procedures voluntarily used to resolve issues in controversy. These procedures may include, but are not limited to, conciliation, facilitation, mediation, fact-finding, mini-trials, arbitration, and use of ombudsmen. Where appropriate, the use of third party neutrals, and another agency’s personnel are also acceptable protest resolution methods. 

If the protest reveals that an award does not comply with the requirements of law or regulation, the Government may be required to pay to the protester the cost, exclusive of profit, of filing and pursuing the protest, including reasonable attorney, consultant, and expert witness fees, and in some instances bid and proposal preparation costs. Where a postaward protest is sustained as the result of an awardee’s intentional or negligent misstatement, misrepresentation, or miscertification, the awardee may be required to reimburse the Government’s costs. In addition to any other remedy available, the Government may collect this debt by offsetting the amount against any payment due the awardee under any contract between the awardee and the Government. For more information, see FAR 33.102.

Requests and the Process To Override a Stay of Award to GAO 

The NOAA must stay award when notified of a protest within 10 days after the date of contract award or within 5 days after the debriefing date for any debriefing that is required by FAR 15.505 and 15.506, whichever is later.

The NOAA may override a stay in appropriate circumstances when it can show a requisite level of harm resulting from a delay of contract award or performance.

1.   Overriding Stay of Award (protest filed before award): A stay of award may only be overridden by urgent and compelling circumstances that significantly affect interests of the United States. These circumstances may include delays, work stoppages, or performance degradations that severely impact mission-critical operations (e.g., potential loss of life). All requests shall include facts that establish the urgent and compelling circumstances that significantly affect the interests of the United States. The request shall explain why the incumbent’s contract cannot be extended.

2.   Procedural Requirements for Stay Override: A request to override a stay of award must be approved by the Head of the Contracting Activity.  The request and approval must be documented in a written Determination and Finding (D&F) that is staffed through the DOC OGC CLD concurrently. The request to lift the stay shall be forwarded to DOC OCG CLD and the HCA within five business days of the protest notification. 

The request to lift the stay required by FAR 33.104(b) or (c) shall include the information listed below:

a.   A description of the goods or services requested and the type of contract.

b.   A concise summary of the protest and the NOAA position on the merits.

c.   If applicable, the required award date and rationale.

d.   A statement of the impact on the NOAA if award or performance is delayed 30, 60, or 90 days. Include how the circumstances significantly affect the interests of the United States and the reasons why performance cannot wait for GAO protest resolution

e.   A description of alternative methods for obtaining the required supplies or services (e.g., (bridge) options, purchase orders), including a detailed explanation of why such alternatives are not feasible.

f.    An estimate of termination costs if the protest is sustained and the contract terminated 30, 60, or 90 days after award.

g.   The contact information of NOAA personnel who knows the impact of delay in contract award or performance.

4.   The HCA shall make a decision with respect to authorizing award or continued performance within ten business days of receiving the request for lifting a stay. If circumstances change after suspension of contract performance, the Contracting Officer may initiate a request to continue performance.

5.   If the Contracting Officer receives HCA authorization to over-ride a pre-award stay but later receives a post-award protest from either the same protester or a new protester, FAR 33.104 requires that the Contracting Officer prepare a new D&F overriding the postaward stay. A preaward D&F cannot be used to support a postaward determination.

For more information, see also CAR PART 1333 - PROTESTS, DISPUTES, AND APPEALS 

	4.7  Payment and Performance Bonds


If in accordance with the Miller Act Payment and Performance bonds are required, the contractor shall provide the bonds within the number of days required of the contract.  The contractor shall not commence performance until notice to proceed is given by the Contracting Officer.  The Contracting Officer should use the Bonds Checklist to certify the acceptability of the bonds.  Bond Sureties shall be verified to be approved by the Department of the Treasury.  See the Department of Treasury's Listing of Approved Sureties at http://fms.treas.gov/c570/c570.html
	4.8 Assignment of Contract Administration


The Contracting Officer is responsible for delegating contract administration functions.  It is rare at NOAA that the Procuring Contracting Officer (PCO) is not also the Administrative Contracting Officer (ACO) and would not then perform both pre-award and post award functions.  A complete list of contract administration functions for which the ACO is responsible can be found at FAR 42.302.   See also OFPP’s Guide to Best Practices for Contract Administration.

The Contracting Officer may request assistance from the Small Business Specialist in reviewing, evaluating, and approving small business master subcontracting plans or evaluating subcontracting plans for commercial items. 

	4.9 Contracting Officer’s Representative (COR) Assignment


A Contracting Officer’s Representative (COR) is a title given to an individual who is authorized in writing by the Contracting Officer to perform prescribed administrative and/or technical functions.   The Contracting Officer shall appoint a Contracting Officer’s Representative (COR) as prescribed in CAM 1301.670.  A Contracting Officer’s Technical Representative (COTR) is appointed for all contracts over the Simplified Acquisition Threshold (SAT).  A Point of Contact/Order Contact (POC) is appointed for purchase orders below the SAT where the Contracting Officer determines a specific acquisition is of sufficient complexity or risk to appoint a P/OC.  The Contracting Officer may appoint a COTR for actions below the SAT when deemed appropriate.   A Task Manager is appointed for tasks awarded against a master contract, supply schedule or other ordering vehicle.  


Training

Prior to appointment of a COR, the Contracting Officer should take into consideration the ability, training, and experience of COR nominee and must assure that nominees are appropriately qualified to act as authorized representatives of the Contracting Officer. The Federal Acquisition Certification for Contracting Officer Technical Representatives (FAC-COTR) is a program issued pursuant to 41 U.S.C. 403 et seq, OFPP Policy Letter 05-01 (paragraph 9), and as further implemented by CAM 1301.670, that establishes key COR skills, competencies and training requirements for civilian agencies.  CORs must have a minimum of 40 hours of training and must maintain their skills currency through continuous learning.  Training can be obtained through the Federal Acquisition Institute (FAI) the Defense Acquisition University (DAU), commercially-available sources, colleges or universities, or agency-specific courses.  Twenty-two of the required 40 hours of training must cover the essential COR competencies. A suggested training curriculum includes the following courses:

CLC106 – COR with a Mission Focus (8 CLPs) 

CLM024 – Contracting Overview (8 CLPs) 

CLC004 – Market Research (3 CLPs) 

CLC007 – Contract Source Selection (1 CLP) 

CLM003 – Ethics Training for Acquisition Technology and Logistics (2 CLPs) or similar 

Both the title and course number are provided for reference. These courses can be accessed by registering at http://www.fai.gov/. Individuals who have completed FAI’s 24-hour “COR Mentor” course have satisfied this requirement.  The remaining 18 hours of the required 40 hours of training should include agency-specific courses*, electives, and/or those identified by the Contracting Officer, as necessary, for managing a particular contract. 

*In accordance with DOC policy, CAM 1301.670, Acquisition Management, Project Management, and (IT) Security in the Acquisition (DOC) are required to be FAC-COTR certified.  See the FAC-COTR Certification Requirements (Figure 2-1) of the CAM 1301.670 for specific requirements (number of hours for agency specific courses) for each of the four (4) FAC-COTR levels (P/OC, Level 1, Level 2, and Level 3).   
For more information see OFPP Policy Letter 05-01, OMB Memorandum dated November 27, 2007, with its attachment and CAM 1301.670.   All mandatory training as well as continuous learning is required before a FAC-COTR Certificate will be issued.

Management Information System

Section 37(d) of the OFPP Act, as amended (41 U.S.C. 433(d)) requires each executive agency to collect, maintain and utilize information to ensure effective management of the acquisition workforce. The Federal Acquisition Institute maintains a Government-wide Acquisition Career Management Information System (ACMIS) that is used to track COR training and certification information. 

Program officials are responsible for establishing policies for maintaining complete training, certification, and continuous learning records for members of their Contracting Officer Representative workforce and ensuring information is entered in ACMIS. Guidance on the use of ACMIS can be found at https://www.acmis.gov/. CORs must enter information into ACMIS to reflect training, certification, and continuous learning points and are responsible for updating ACMIS information as necessary.
Certification Application Process

Program officials shall nominate competent candidates for COR certification.  Nominees must initiate and prepare their applications for FAC-COTR certification and submit the application package to their supervisor for endorsement. Nominees are responsible for producing certificates, transcripts, and records that provide evidence that they satisfy the requirements of the program.


Application packages for certification shall include:


· Completed FAC-COTR application form; 

· Documentation of training (i.e., certificates or transcript); and

· FAC Certification issued by another Federal Agency (if applicable).

The nominee’s supervisor shall assess the skills and competencies of the applicant and develop a plan for enhancing or adding to the nominee’s competencies, if appropriate. The supervisor shall forward the package to the Head of Contracting Office for endorsement. The HCO must forward the package to the Senior Bureau Procurement Official for approval. Once the SBPO approves the application, the package shall be forwarded to:

U. S. Department of Commerce


Office of Acquisition Management

Acquisition Career Manager

1401 Constitution Avenue, NW

HCHB Room 1854

Washington, DC 20230


The Acquisition Career Manager (Director of Commerce Acquisition Workforce and Policy Development Division) will review each application to determine whether the individual satisfies the requirements for the requested certification and forward the package, along with their recommendation, to the Senior Procurement Executive. The Senior Procurement Executive has final authority for certifying a nominee.

COR Nomination

Program officials are responsible for nominating CORs candidates for each acquisition who are technically competent in the field related to the specific acquisition and who have received FAC-COTR certification at the appropriate level to support the contract action. Program officials shall consider the amount of time the nominee is able to dedicate to performing delegated contract management duties. In order to involve the COR in the advance acquisition planning process, formal nomination shall be made early in the acquisition process, or at the latest when the purchase requisition is generated.  See sample nomination letter (Nomination Letter PM to CO). A copy of the nomination letter shall be provided to the Contracting Officer when the nomination is made early in the process or shall ensure a copy of the nomination letter accompanies the purchase requisition.

COR Appointment

A COR appointment is required for every contract action where the Contracting Officer delegates contract management responsibilities to a COR. The Contracting Officer shall consider the complexity and dollar value of the acquisition, the candidate’s technical knowledge, experience, training, judgment, character, and reputation when appointing a COR. The COR candidate shall meet certification requirements, as evidenced by a FAC-COTR. Before making an appointment the Contracting Officer shall consider the amount of time the candidate is able to dedicate to performing delegated contract management duties. The Contracting Officer may deem a COR candidate ineligible for a particular appointment if the candidate is unable to perform the delegated contract management duties successfully, given other demands on their time. For all Level 3 CORs, the Contracting Officer shall also ensure that contract management is included in the COR’s performance plan prior to appointment.

Once the Contracting Officer is satisfied that the nominee is FAC-COTR certified and can dedicate the time necessary for successful contract performance, the Contracting Officer shall initiate an Appointment Memorandum using the sample COTR Appointment and P/OC Appointment Memorandums.  Such appointments will define the scope and limitations of the CORs authority as well as the extent and method of contract monitoring appropriate to the particular contract involved. CORs are responsible to the Contracting Officer for those actions delegated by the Contracting Officer as specifically addressed in the Appointment Memorandum. In the performance of COR duties, the COR does not have the authority to take any action, either directly or indirectly, expressed or implied, that could change the price/cost or fee, quantity, quality, scope, delivery schedule, labor mix, or other terms and conditions of the contract and/or task order. Only the Contracting Officer has the authority to make such changes. Any authority delegated to a COR is not redelegable. 

The COR shall acknowledge receipt and acceptance of the COR Appointment Memorandum by countersigning the Appointment Memorandum.   The Appointment Memorandum along with the COR acknowledgment shall be retained in the contract file.  

If any changes to the scope and limitation of the CORs authority occur during the life of the contract, the Contracting Officer must either issue a new Appointment Memorandum or simply amend the existing one. If one COR is to act for the Contracting Officer on more than one contract and the scope and limitations of authority are the same for all contracts, then one appointment may be issued which references each contract under the appointment.
COs shall remind prospective CORs of their obligation to disclose any direct or indirect financial interest that would conflict with the CORs public duties, in accordance with Department Administrative Order (DAO) 202-735a Employee Responsibilities and Conduct-Amendment 1, which cover employee responsibilities and conduct for U.S. Department of Commerce personnel.
Unless the appointment contains other provisions for automatic termination, the appointment must be effective, unless sooner revoked, until the COR is reassigned or the individual’s employment is terminated.  In accordance with the guidelines contained within CAM 1301.670, the Contracting Officer may revoke a COR appointment.  Such revocation must be made in writing (See Sample COR Revocation Memorandum).  

Alternate and Assistant COR

An Alternate and Assistant COTR (ACOTR) may also be assigned to a contract. An ACOTR may be designated to perform the COTR functions when the COTR is unavailable to perform those duties (e.g., long-term medical leave, vacation, etc.) or in instances where contract performance is occurring simultaneously in multiple physical locations or in support of high dollar, complex procurements. The ACOTR can be appointed at the time of contract award as well, or may be appointed at a later date. The ACOTR Appointment (see sample) as well as the contract, must expressly state that the alternate COTR shall act only in the absence of the primary COTR. The nomination and appointment criteria, process, and training requirements are identical for Primary, Alternate and Assistant COTRs. 

The Contracting Officer should clearly state the contact information of the Contracting Officer’s Technical Representative in the contract, along with his or her responsibilities, authority, and limitations which is easily accomplished by incorporating CAR 1352.201-71 “Contracting Officer’s Technical Representative (COTR)” clause and providing the contractor with a copy of the COTR Appointment Memorandum. As noted above, as applicable, an ACOTR can be appointed at the time of contract award or may be appointed at a later date. Once appointed, the contract must be modified to include the ACOTR contact information, duties, responsibilities and limitations. The duties and responsibilities of the ACOTR are set forth in the Appointment Memorandum.

The following table highlights the requisites for COR eligibility, delegation, and responsibilities: 

	COR Eligibility, Delegation, and Responsibilities

	Requisites for COR Eligibility
	Be a Government employee unless otherwise authorized in agency regulations.

	
	Possess a  FAC-COTR Certificate   

	“DOs” for COR Delegation
	Do obtain written appointment, with copies furnished to the Contractor. 

	
	Do include the following in the Appointment Memorandum:

· The extent of the CORs authority to act on behalf of the Contracting Officer as well as the method of contract monitoring appropriate to the particular contractual effort.

· Limitations on the CORs authority.

· Period covered by the appointment.

· A statement that the authority is not redelegable.

· A statement that the COR may be personally liable for unauthorized acts/commitments.

	
	Do complete acknowledgment/acceptance portion of the COR Appointment Memorandum, and sign and return the original to the Contracting Officer.

	“DO NOTs” for COR Delegation

	
	Do Not delegate authority to make any commitments or changes that affect price, quality, quantity, delivery, or other terms and conditions of the contract.*

	COR Responsibilities & Duties**
	Maintain currency of training through attendance at mandatory refresher training sessions at least once every three years.

	
	Maintain a file for each contract assigned that includes, at a minimum, the following: 

· A copy of the COR Appointment Memorandum. 

· Documentation of actions taken in accordance with their delegation of authority.

· Quality Assurance Surveillance Plan (QASP) and records of its implementation, use, and results.

	
	Provide surveillance and oversight to include the following:

· Services performed. 

· Overall administration of the contract.

· Receipt and acceptance of contract deliverables.

· Verifying the accuracy of contract invoices.

· Monitoring contract expenditures. 


* Specific to COR limitations, a COR SHALL NOT: make any agreement with the Contractor requiring the obligation of public funds (sign contracts, delivery/task orders, purchase orders, or modify a contract or order, or in any way obligate payment of funds by the Government); encourage the Contractor by words, actions, or a failure to act to undertake new work or an extension of existing work beyond the contract period; interfere with the Contractor's performance by "supervising" Contractor employees or otherwise directing their work efforts; authorize a Contractor to obtain property for use under a contract; allow government property accountable under one contract to be used in the performance of another contract; issue instructions to the Contractor to start or stop work; order or accept goods or services not expressly required by the contract; discuss acquisition plans or provide any advance information that might give one Contractor an advantage over another Contractor in forthcoming procurements, and re-delegate COR authority or responsibilities.

** For further details on COR responsibilities & duties, see COTR Appointment Memorandum. 

The appointment of a COR remains in effect throughout the life of the contract unless sooner revoked by the Contracting Officer, automatically revoked upon separation of the COR from Government service, or COR reassignment. The Contracting Officer should stress to the CORs supervisor that they be notified immediately in writing if the appointed COR is transferred, reassigned, will be absent for an extended period, or is otherwise unable to fulfill the responsibilities of the position. Termination of a COR follows the same procedures as appointing a COR: it is accomplished by formal letter forwarded to the applicable parties in accordance with the procedures of CAM 1301.670, and receipt acknowledged. The COR Revocation Memorandum shall be retained in the contract file. 
	4.10 Contract/Modification/Order Distribution


Per FAR Subpart 4.2 the Contracting Officer is responsible for distributing copies of contracts, contract modifications, or orders. FAR 4.2 specifies that distribution must take place within 10 working days of execution.   


The Contracting Officer must distribute copies of all contracts, modifications, and orders to the following (at a minimum):

· Contracting Officer (retains original)

· Contractor

· Paying Office 

· Project Officer

· Accounting/Finance Office whose funds are obligated if different from Project Officer

· Administrative Contracting Officer (ACO) if different from PCO

· DCAA Auditors, as applicable

· Security Office, as applicable

· Contracting Officer’s Representative (COR)

With few exceptions, Contracting Officers shall use the C.Buy System to award contracts, modifications, and orders. Once a contract action is awarded and appropriately approved in C.Buy, the contract document may be signed by the parties.   


The Contracting Officer obligates the Government via his or her signature on the contract document. The award information flows from the Commerce Standard Acquisition Reporting System (CSARS) by way of the C.Buy Module, electronically to the buying activity’s financial system of record. If C.Buy is not used, the Contracting Officer should ensure that the contract award is distributed to the Accounting/Finance Office for timely recording in the financial system of record. 

	4.11 Individual Contracting Action Report


Reporting contract actions is a requirement for all Contracting Offices. As of FY 07, procurement reports are submitted to the Federal Procurement Data System – Next Generation (FPDS-NG) which generates a Contract Action Report (CAR).   See the FPDS-NG User Manual for details on how to use the system.   

FPDS-NG is a centralized web-based system that is primarily used for machine-to-machine communication of contractual data but can be used manually for such situations where regular internet access is not available (essentially contingency operations). When making an award, the Contracting Specialist prepares the awarding contract in C.Buy which directly links to FPDS-NG where the specialist can then create and save the CAR.  The Contracting Officer can approve the CAR from within C.Buy or FPDS-NG directly.  The CAR ultimately resides in FPDS and all that is saved in C.Buy is a link to the report.  (Procurement Memorandum 2004-03 requires that FPDS-NG be accessed/created via C-Buys direct link.)

As explained in FAR 4.602, reporting of this contract information provides the following:

1. A basis for recurring and special reports to the President, the Congress, the General Accounting Office, Federal executive agencies, and the general public.

2. A means of measuring and assessing the impact of Federal contracting on the Nation’s economy and the extent to which small, veteran-owned small, service-disabled veteran-owned small, HUBZone small, small disadvantaged, and women-owned small business concerns are sharing in Federal contracts.

3. Information for other policy and management control purposes, and for public access.

Contract actions that obligate or deobligate amounts exceeding the threshold ($3,000) and modifications to those transactions regardless of dollar value (i.e. including actions resulting in $0.00) must be reported in FPDS, unless an exception applies. (Further guidance can be found in FAR 4.602(c)) 

“Contracting Action” is defined as any action related to the purchasing, renting, or leasing of supplies, services, or construction, including, but not limited to, the following:

1. Definitive contracts, including notices of award.

2. Letter contracts.

3. Purchase orders.

4. Purchases made using the Governmentwide Commercial Purchase Card (GCPC).

5. Actions for purchase of land or rental or lease of real property.

6. Orders under existing contracts or agreements, e.g.—

(i) Orders against basic ordering agreements, including service orders, Service Order for Personal Property, by installation transportation offices;

(ii) Calls against blanket purchase agreements;

(iii) Job orders;

(iv) Task orders;

(v) Delivery orders; 

(vi) Communication services authorizations; and

(vii) Notices of termination or cancellation.

7. Contract modifications, e.g.—

(i) Change orders;

(ii) Supplemental agreements;

(iii) Funding actions; and

(iv) Option exercises.

Contract actions do not include grants, cooperative agreements, interagency agreement or training authorizations.

	4.12 Summary of Award Section References


Multiple references to statutory and regulatory material, such as the FAR, CAR, CAM, NOAA Acquisition Handbook, United States Code, and the Code of Federal Regulations, appear throughout this module; hyperlinks to those references are provided within the module. The following templates, additional information, samples, and/or hyperlinks are referenced in this section. They are listed in order of their appearance: 

	APG

4.1
	Sample Preaward Notice of Exclusion Letter

	
	Sample Small Business Challenge Letter

	
	Contract Award Notification Template 

	APG

4.2
	FAR Part 15 BCM Template 

	
	SAP Pre/Postnegotiation BCM Template 

	
	SAP Postnegotiation BCM Template 

	APG

4.3
	Federal Business Opportunities (FedBizOpps): www.fedbizopps.gov

	APG

4.4
	Sample Notification to Unsuccessful Offeror Letter

	
	District of Columbia Circuit Court Case #06-5310

	APG

4.5
	B-297508, MIL Corp., January 26, 2006

	
	Debriefing Agenda Template 

	APG 4.6
	CAR PART 1333 - PROTESTS, DISPUTES, AND APPEALS 

	APG

4.7
	Bond Checklist 

	
	http://fms.treas.gov/c570/c570.html

	APG

4.8
	OFPP A Guide to Best Practices for Contract Administration 

	APG

4.9
	OFPP Policy Letter 05-01

	
	OMB/OFPP Memorandum dtd November 27, 2007 with 8 page attachment

	
	http://www.fai.gov/

	
	http://www.dau.mil/

	
	Nomination Letter PM to CO

	
	Sample COTR Appointment/Designation Memorandum

	
	Sample P/OC Appointment/Designation Memorandum

	
	Department Administrative Order (DAO) 202-735a Employee Responsibilities and Conduct-Amendment 1

	
	Sample COR Revocation Memorandum

	
	Sample ACOTR Appointment/Designation Memorandum

	APG

4.11
	FPDS-NG User Guide

	
	Procurement Memorandum 2004-03
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