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	1.0  Emergency Acquisition Overview 


This Emergency Acquisition Module has been developed and is applicable to all NOAA warranted contracting personnel (Contracting Officers, Contract Specialists, Delegated Procurement Authority, and Government Purchase Card Holders) within a declared emergency acquisition, emergency acquisition environment, or Continuity of Operations (COOP). Emergency Acquisition Contracting is different from contracting in a routine business operations environment.

“Emergency Acquisition Flexibilities” as defined in the Federal Acquisition Regulation provide for regulatory and statutory exemptions that are applicable to facilitate acquisitions in an emergency environment (from FAR 18.001):

“Emergency acquisition flexibilities”, as used in this part, means flexibilities provided with respect to any acquisition of supplies or services by or for an executive agency that, as determined by the head of an executive agency, may be used— 
(a) In support of a contingency operation as defined in 2.101; 
(b) To facilitate the defense against or recovery from nuclear, biological, chemical, or radiological attack against the United States; or 
(c) When the President declares an incident of national significance, emergency declaration, or a major disaster declaration.

The U.S. Department of Commerce (DOC), National Oceanic and Atmospheric Administration (NOAA) is not envisioned as a primary agency in support of contingency operations as defined in FAR 2.101.  Contingency operations are defined as (From FAR 2.101):

“Contingency operation” (10 U.S.C. 101(a)(13)) means a military operation that— 
(1) Is designated by the Secretary of Defense as an operation in which members of the armed forces are or may become involved in military actions, operations, or hostilities against an enemy of the United States or against an opposing military force; or 
(2) Results in the call or order to, or retention on, active duty of members of the uniformed services under section 688, 12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C., Chapter 15 of 10 U.S.C., or any other provision of law during a war or during a national emergency declared by the President or Congress. 

DOC/NOAA is organized under DOC Departmental Organization Order 10-15 Undersecretary of Commerce for Oceans and Atmosphere and Administrator of the National Oceanic and Atmospheric Administration to provide the following:


To ensure the safety and welfare of the public, and to further the Nation's interests and activities for: the protection of public health against environmental pollution, the protection and management of the Nation's biological, mineral, and water resources; the maintenance of environmental quality; agriculture, fisheries, industry, transportation, communications, space exploration, national defense; and the preservation of the Nation's wilderness and recreation areas, the Under Secretary/ Administrator shall direct the performance of the following functions:
a. Observe, collect, communicate, analyze, and disseminate comprehensive data and information about the state of the upper and lower atmosphere, of the oceans and the resources thereof including those in the seabed, of marine and anadromous fish and related biological resources, of inland waters, of the Earth, the Sun, and the space environment;
b. Prepare and disseminate predictions of the future state of the environment and issue warnings of all severe hazards and extreme conditions of nature to all who may be affected;
c. Provide maps and charts of the oceans and inland waters for navigation, geophysical and other purposes, aeronautical charts, and related publications and services;
d. Operate and maintain a system for the storage, retrieval and dissemination of data regarding the state and resources of the oceans and inland waters including the seabed, and the state of the upper and lower atmosphere, of the Earth, the Sun, and the space environment;
e. Coordinate efforts of federal agencies in support of national and international programs as assigned, such as federal meteorological services and supporting research, World Weather Program, National Networks of Geodetic Control, Integrated Global Ocean Station System, and Marine Environmental Prediction, Mapping and Charting;
f. Administer a program of sea grant colleges and education, training and research in the field of marine science, engineering and related disciplines as provided in the Sea Grant College Program Act of 1966, as amended;
g. Perform basic and applied research and develop technology regarding the state and use of resources of the oceans and inland waters, including the seabed, the upper and lower atmosphere, the Earth, the Sun, and the space environment, as may be necessary or desirable to develop an understanding of the processes and phenomena involved;
h. Perform research and develop technology regarding the observation, communication, processing, correlation, analysis, dissemination, storage, retrieval, and use of environmental data as may be necessary or desirable to permit NOAA to discharge its responsibilities;
i. Acquire, analyze, and disseminate data, and perform basic and applied research on electromagnetic waves, as necessary, in performing other functions assigned herein; prepare and issue predictions of atmospheric, ionospheric and solar conditions, and warnings of disturbances thereof; and acquire, analyze, and disseminate data, and perform basic and applied research on the propagation of sound waves, and on interactions between sound waves and other phenomena;
j. Administer a program for the protection, management, and conservation of marine mammals and endangered species; and manage the fur seal herds of the North Pacific Ocean;
k. Perform economic studies, education, and other services regarding development, management and utilization of marine and anadromous fisheries, administer grant-in-aid, fishery products inspection, financial and technical assistance, and other programs to conserve and develop fisheries resources and to foster and maintain a workable climate for industry to produce efficiently under competitive conditions;
l. Develop and implement policies on international fisheries and other marine living resources, including the negotiation and implementation of agreements, conventions, and treaties in that area; and enforce provisions of international treaties and agreements on fishing activities of United States nationals and perform surveillance of foreign fishing activities;
m. Participate in technical assistance for fishery development projects in foreign countries;
n. Develop technology and carry out scientific and engineering data collection and analysis and other functions to assess, monitor, harvest, and use marine and anadromous fishery resources and their products;
o. As a Department-wide responsibility, coordinate the requirements for and the management and use of radio frequencies by all organizations of the Department of Commerce;
p. Administer a national government program to preserve, protect, develop, and where possible restore or enhance the land and water resources of the coastal zones, including grants, loans, and loan guarantees to the states and interagency coordination and cooperation, as provided by the Coastal Zone Management Act of 1972, as amended;
q. Administer a marine sanctuaries program to conserve and manage areas of the marine environment for their conservation, recreational, ecological, historical, research, educational, or esthetic qualities;
r. Administer a deep seabed hard minerals resources program to license the exploration for and commercial recovery of hard mineral resources of the deep seabed by citizens of the United States; to encourage conservation of such resources; to protect the quality of the environment; and to encourage continued technological development;
s. Administer a program to license the construction, location, ownership, and operation of ocean thermal conversion facilities and plantships under the control of citizens of the United States or within United States territorial waters;
t. Participate in a national government program for response to discharges of oil and hazardous substances, including administration of a program to assess and collect damages for loss of or injury to natural resources in marine ecosystems, and to prepare and implement natural resource restoration and replacement plans; and
u. Provide common administrative support services to Department of Commerce field components through the Administrative Support Centers.
National Security Presidential Directive/NSPD 51 Homeland Security Presidential Directive/HSPD 20, “National Continuity Policy, May 9, 2007, National Continuity Policy Implementation Plan, August 2007, and Federal Continuity Directive (FCD) 1, “Federal Executive Branch National Continuity Program and Requirements”, February 2008 require DOC/NOAA to identify its Mission Essential Functions (MEFs) and be prepared to execute those functions in a state of national emergency to provide for the continued effective operations of the United States Government (USG).

The following operations and functions of DOC/NOAA have been identified as Priority MEFs (PMEFs) by the NOAA Homeland Security Program Office in the NOAA Homeland Security Program Charter and the NOAA Continuity of Operations Plan (COOP) developed in coordination with the Department of Homeland Security, the operating units of DOC/NOAA and approved by the NOAA Administrator:

PMEF #1 - Provide timely observations, forecasts, watches and warnings of severe weather and hydro meteorological and electromagnetic events. 

PMEF #2 - Provide control and timely access to global environmental data from satellites and other sources to promote, protect, and enhance the Nation's economy, security, environment and quality of life.

PMEF #3 - Ensure the Nation's food supply receives essential protein produced and processed by the fishing industry, provide law enforcement activities to protect and conserve the Nation's marine resources and support national security emergencies.

PMEF #4 - Provide geodetic, hydrographic, oceanographic data and services to promote safe navigation of commerce and transportation. 

These operations must be continued in the event of an emergency.

Section 4.2 in this module discusses the four typical phases of contracting support during emergency acquisitions in connection with an emergency acquisition environment or COOP – from mobilization/deployment to build-up to sustainment to termination/redeployment. If you are working in a phase of an emergency acquisition environment in which urgency is no longer paramount, you will find useful the more detailed information regarding the formal contracting process contained in the general NOAA APG. For most exercise situations, you will likely follow the guidance found within the SAP Module. The rules of declared emergency and COOP, however, allowing higher thresholds and regulatory exceptions still apply.
As an Emergency Acquisitions Contracting Officer (EA KO) in NOAA, you must be prepared for concurrent and often conflicting pressures that are present in an emergency acquisition environment. You'll have your Client, who may be your reporting senior, demanding results. At the same time, you may have NOAA Headquarters, NOAA AGO, auditors, inspectors general, and the executive agent for the area reviewing your actions to ensure compliance with law and regulation. While your duty is to award contract actions that satisfy Client and mission requirements, you must always remember that your entrusted responsibility is to also ensure the integrity of the procurement process and to make good business judgments as a steward of taxpayer's funds. This is accomplished by understanding applicable laws and regulations so that you will also understand the flexibilities they provide when warranted. In addition to the contracting challenges associated with being an EA KO in an emergency or COOP environment, you might find yourself also tasked to participate in planning meetings, sit on acquisition review boards, and answer data calls from several interested parties. Remember also that you are not alone in this challenging situation. You have reach-back to other NOAA Acquisition Divisions as well as the supporting Legal Counsel for the incident command. 

Acquisitions in Foreign Countries
A significant number of statutory and regulatory provisions are, at all times, inapplicable to acquisitions in foreign countries, from foreign sources, for delivery/performance in a foreign country; however, international agreements and treaties often require the U.S. to observe similar socio-economic host nation laws when contracting within their boundaries. The general rule of thumb is that U.S. socioeconomic laws and regulations do not apply in foreign countries. Examples include, but are not limited to, Equal Employment Opportunity (EEO), Small Business Programs, affirmative action programs, drug-free workplace, Berry Amendment, Buy American Act, International Balance of Payments, OSHA-based requirements (caution: generally does apply for work performed on U.S.-owned or -controlled property), and the Davis-Bacon, Walsh-Healey and Service Contract Acts. 

	1.1 Regulations


Contracting in an emergency or COOP environment adheres to the same regulatory requirements as contracting in any other environment. Strict adherence to the requirements set forth in the Federal Acquisition Regulation (FAR), Department of Commerce Acquisition Regulation (CAR), Department of Commerce Acquisition Manual (CAM), Department of Commerce Procurement Memoranda, and the NOAA AGO Handbook is paramount and ensures best value products and services are delivered to the Client while maintaining the public’s trust and fulfilling public policy objectives. Existing guidance regarding these regulations can be found in NOAA Acquisition Process Guide (NOAA APG). 

	1.2 Possible Variations in an Emergency or COOP Contracting Environment


	REFERENCE 
	SUBJECT 
	GUIDELINES

	FAR 4.1102(a)(3)
	Central Contractor Registration
	Contracts awarded to support unusual and compelling needs or emergency acquisitions are exempt from the requirements pertaining to Central Contractor Registration. (See FAR 4.1102.)

	FAR 5.202(a)(2) 
	Synopses of Proposed Contract Actions
	When there is an unusual and compelling urgency and the Government would be seriously injured if the agency complied with the notice time periods, the Contracting Officer need not submit the notice. (See FAR 18.103)

	FAR 6.001(a) 
	Competition Requirements
	For contracts awarded using the simplified acquisition procedures in FAR Part 13, FAR Part 6 competition requirements do not apply (See 13.501 for requirements pertaining to sole source acquisitions of commercial items under Subpart 13.5).


	FAR 6.302-2
	Full and Open Competition
	When the agency’s need for the supplies or services is of such an unusual and compelling urgency that the Government would be seriously injured unless the agency is permitted to limit the number of sources from which it solicits bids or proposals, full and open competition need not be provided for.

	FAR 9.206-1
	Qualification Requirements
	When the agency head or designee determines that an emergency exists, whenever an agency elects, whether before or after award, not to enforce a qualification requirement which it established, the requirement may not thereafter be enforced unless the agency complies with FAR 9.202(a).

	FAR 13.106-1(b)
	Soliciting Competition under SAP
	When purchases do not exceed the SAT, contracting officers may solicit from one source if the contracting officer determines that the circumstances of the contract action deem only one source reasonably available (e.g., urgency, exclusive licensing agreements, brand name, or industrial mobilization).

	FAR 15.203(f)
	Written vs. Oral RFPs
	Oral RFPs are authorized when processing a written solicitation would delay the acquisition of supplies or services to the detriment of the Government and a notice is not required under 5.202 (e.g., perishable items and support of contingency operations or other emergency situations). Use of an oral RFP does not relieve the contracting officer from complying with other FAR requirements.

	FAR 33.103(f)
FAR 33.104(b) and (c)
	Protests
	When urgent and compelling circumstances exist, the head of the contracting activity may continue award or performance. 

	FAR 25.102
	Buy American Act
	Not applicable for items purchased outside the U.S. and its territories. 

	FAR 28.102-1(a) 
	Bonds 
	Miller Act 40 U.S.C. 270a-f, can be waived by the contracting officer for overseas construction.


	1.3 Key Terminology


Chief of the Contracting Office (CCO): A person having direct managerial responsibility for the operation of a contracting office.

NOTE: For NOAA, the CCO is the Head of the Contracting Office, as appointed by the Senior Bureau Procurement Official (SBPO), Director NOAA AGO. 

Contingency Operation (10 U.S.C. 101(a)(13)) means a military operation that—

(1) Is designated by the Secretary of Defense as an operation in which members of the armed forces are or may become involved in military actions, operations, or hostilities against an enemy of the United States or against an opposing military force; or

(2) Results in the call or order to, or retention on, active duty of members of the uniformed services under section 688, 12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C., chapter 15 of 10 U.S.C., or any other provision of law during a war or during a national emergency declared by the President or Congress.

Emergency Acquisition:  Acquisition in support of a declared or undeclared national emergency, COOP, incident response or contingency operation.

Emergency Acquisition Contracting Officer (EA KO): A person with delegated contracting authority to enter into, administer, and terminate contracts on behalf of the Government in support of a local contingency, steady-state deployments, or COOP. The EA KO also acts as the primary business advisor to the deployed or on-scene incident commander. 

	1.4 Emergency Acquisition Contracting Thresholds at a Glance


	Simplified Acquisition Procedures in Emergency acquisition contracting
	Threshold

	Contingency Operation or Defense against Nuclear, Biological, Chemical, or Radiological Attack – inside the United States
	$250,000

	Contingency Operation or Defense against Nuclear, Biological, Chemical, or Radiological Attack – outside the United States
	$1,000,000

	Commercial Items per FAR 13.5 – contingency / used for defense against or recovery from attack 
	$11,000,000

	Micropurchase Threshold in Emergency AcquisitionContracting
	

	Contingency Operation or Defense against Nuclear, Biological, Chemical, or Radiological Attack per FAR 13.201(g)(1)
	≤ $15,000 inside U.S.

≤ $25,000 outside U.S.


Note: The Contracting Officer is prohibited, under FAR 13.003, from breaking down requirements aggregating more than the above thresholds into several purchases that are less than the applicable threshold merely to permit use of SAP or avoid requirements applicable to purchases exceeding the micro-purchase threshold or the SAT (otherwise known as “splitting” to circumvent a threshold). 

	1.5 Procurement Authority


The warrant authority for NOAA is provided in DAO 208-2 Contracting Authority.  The U.S. Department of Commerce Contracting Officer Warrant Program is provided in CAM 1301.6 Acquisition Career Management Program: Training, Certification, and Contracting Officer Warrant Program.

In the event of an emergency, COOP, or contingency, NOAA warrant authorities must continue to comply with DAO 208-2 and CAM 1301.6.

All individuals delegated contracting authority above the micro-purchase threshold must be appointed as a Contracting Officer on an SF 1402, Certificate of Appointment. Individuals limited to use of the GCPC to affect micro-purchases may receive their authority via Letter of Delegation. In order to receive a Contracting Officer Warrant, individuals must meet training and grade/rank requirements, and the requesting activity must demonstrate a valid need for the authority. 

Warrants explicitly state dollar thresholds up to which the warranted Contracting Officer may sign on behalf of the Government. A warranted Contracting Officer may execute contracts only up to the amount for which they are warranted, applicable to the whole contract value (inclusive of all Options). Even though only a fraction of the total estimated value of the procurement may be funded at the time of award (e.g., due to an Indefinite Delivery Contract (IDC) with Options), the Contracting Officer signing the award must hold a warrant that is greater than or equal to the total estimated value of the award. Purchase actions processed using SAP may not exceed a Contracting Officer’s specific delegation of procurement authority.  In addition, warrants may not be transferred from one Contracting Office to another, even when those offices are located within NOAA.

Other Appointments 

Contracting Officer’s Representatives (COR): Contracting Officers may designate a COR to monitor Contractor performance and deliveries beyond what the Contracting Officer is able to provide. The COR provides technical direction/clarification and guidance with respect to the contract Specifications or Statements of Work (SOWs). The COR must be designated in writing, with a complete list of duties and limitations included in the Designation Letter. In the performance of COR duties, he/she does not have the authority to take any action, either directly or indirectly, that could affect price, quality, quantity, delivery, or other terms and conditions of the contract. Only the Contracting Officer has the authority to make such changes. See DOC CAM 1301.670 Contracting Officer Representative Program.
Ordering Officers: The Contracting Officer may designate individuals, either from within or outside of the contracting organization, as Ordering Officers, with the authority to execute Task/Delivery Orders (TO/DOs) and to thereby obligate funds under an IDC. Contracting Officers must formally appoint individuals as Ordering Officers by appointment letter. It is recommended that Ordering Officers, at a minimum, take a contracting course prior to appointment that provides instruction on contracting skill sets (e.g., CON 237 Simplified Acquisition Procedures). Ordering Officers must become fully knowledgeable with ordering procedures delineated in the specific contract that the Ordering Officer is assigned to. The appointment letter must specify the extent and limitations of the Ordering Officer’s authority to act on behalf of the Contracting Officer. Ordering Officers may only issue orders against firm-fixed price contract line items on existing contracts, and do not have the authority to make modifications to the basic contract itself.
Separation of Duties 

Separation of duties establishes checks and balances to maintain integrity in the procurement process. Controls shall be established to ensure a three-way separation of function to prevent fraud, waste, and abuse. A single individual may perform only one of the following functions: requirement initiation; award of contract or placement of order; and receipt, inspection, payment function, and acceptance of supplies or services. Obviously a three-way or even two-way separation is not always practical in an emergency, COOP, or contingency operation. Make every effort to have another individual responsible for receiving, inspecting, or accepting. 

	1.6 Governing Policy and Training


The following DOC and NOAA policies apply to acquisitions during emergencies, COOP, and contingency operations:

	1.6.1 OMB Policy:   


Emergency Acquisition Guide – May 2007

http://www.whitehouse.gov/omb/procurement/guides/emergency_acquisitions_guide.pdf
	1.6.2 DOC Policy:    


DOC Procurement Memorandum 2006-07 Emergency Acquisition Flexibilities
	1.6.3 NOAA Policy:    


NOAA Acquisition Alert System 06-06 Emergency Authorities
NOAA Acquisition Alert System 06-01
Standard Provision for Incident/Emergency Management Acquisitions 
	1.6.4 Training and Resources   


Training of many types is available for those interested in or requiring more information on emergency acquisition contracting and emergency acquisitions. 

The Federal Emergency Management Agency (FEMA) offers courses in emergency management through the Emergency Management Institute (http://training.fema.gov/EMICourses/).

FEMA provides a Field Guide for Emergency Acquisition (February 2007) available at: 

https://acc.dau.mil/GetAttachment.aspx?id=111612&pname=file&lang=en-US&aid=24353
The Defense Acquisition University (DAU) offers web-based information in the area of emergency contracting: 

https://acc.dau.mil/CommunityBrowser.aspx?id=21701&lang=en-US
	2.0  NOAA Organizations 


	1.7 Current Operational Organizations


The AGO Directories are as follows:

· AGO Directors Office 

· Planning, Policy and Systems Division 

· Acquisition Divisions 

· Central Region Acquisition Division 

· Eastern Region Acquisition Division 

· High Performance Computing Acquisition Division 

· Mountain Region Acquisition Division 

· NESDIS Acquisition Division 

· NOS- NMFS-OAR Acquisition Division 

· NWS Acquisition Division 

· Satellite Acquisition Division 

· Staff Offices & External Clients Acquisition Division 

· Western Region Acquisition Division 

· Grants Management Division 
	1.8 Non-DOC Elements


You will likely be interacting with Clients and other partners that are not members of the Department of Commerce and NOAA communities. It is important that you learn all that you can about their roles in the emergency or emergency acquisition environment and how they may impact your ability to accomplish your DOC/NOAA mission. The following organizations are some of the non-DOC/NOAA elements you may work alongside during an emergency: 

The Department of Homeland Security was created in 2002 as a consequence of the terrorist acts of September 11, 2001. One of its primary agencies has responsibility for natural disasters – the Federal Emergency Management Agency (FEMA). FEMA processes any requests from Governors for disaster assistance and coordinates Federal operations under a disaster declaration. FEMA has a Federal Response Plan, which categorizes relief efforts in twelve Emergency Support Functions (ESF). 

State and Local Governments have significant first responder assets and jurisdiction for emergencies within their areas of responsibility.  USG agencies must carefully coordinate with State and Local Governments in CONUS-based emergencies to ensure effective use of emergency assets.  USG agencies may be asked to provide direct assistance to a State or Local Government.

The Department of Defense has well-established Emergency acquisition contracting policies, practices, and procedures.  In addition, DOD has several commands dedicated to Emergency acquisition contracting.  Depending on the nature of the emergency and its location within or outside of CONUS, you may interact with various commands and elements of the DOD.

(If overseas, e.g. NMAO vessels and aircraft) The U.S. Department of State maintains embassies in all countries where the United States has diplomatic relations. The U.S. ambassador heads the embassy and has broad authority as the personal representative of the President. Of particular interest to EA KOs is the ambassador’s procurement authority. Within each embassy is a General Services Officer (GSO) who typically has an unlimited dollar value warrant to procure goods and services and minor construction in support of embassy operations. EA KOs should include contacting the GSO in emergency acquisition contracting planning and execution for advice and assistance on issues such as business conditions and practices in the country, recommended sources of supply, cultural issues, and dispute resolution. For example, the host nation may permit only selected companies to offer on DOC solicitations. As EA KO, you would need to understand this constrained competitive environment.

The DoS and American embassies are independent of DOC (while DOC does have Foreign Service Officers and a stated overseas authority in the International Trade Administration and Foreign Commercial Service, DOC does not have a presence in every foreign mission or DoS location), and have a short reporting chain to the President. Therefore, cooperation is key. Attempts to direct or coerce embassy officials for support of emergency operations are counter-productive. The DoS must be reimbursed for any support actions that require the expenditure of its resources. The use of GSO employees for translation, market survey, or purchase support may result in a charge for services. 

Non-Governmental Organizations (NGOs) will be present many emergency and emergency acquisition environments. As a EA KO, you must be aware of the NGOs operating in your area, their status with state, local, federal agencies, and host nations (if overseas), and the parameters restricting support to or from the NGO before entering into any contractual arrangement where an NGO is either the Client or supplier. There are various NGOs that are private, nonprofit entities that work to relieve suffering, promote the interests of the poor, protect the environment, provide social services, or undertake community development. Many NGOs are well known to the public such as Doctors Without Borders, CARE International, World Vision, and the International Committee of the Red Cross and Red Crescent. Support received from or provided to DOC/NOAA and these humanitarian and developmental agencies will certainly have legal (and political) strings attached. Actions such as loaning equipment, providing manpower, supplying relief materials, and support arrangements are examples of logistics support that non-DOC/NOAA agencies may request or be offered.

	3.0  Agreements with Foreign Countries


	1.9 Host Nation Support Agreements (HNSAs)


Host Nation Support (HNS) is the civil and military assistance provided by a host nation to the USG entities located in or transiting through that host nation's territory. HNS Agreements (HNSAs) are established during peacetime for provision in time of crisis or war. They are based on negotiations between the HN and the sending nations and are developed to obtain assured HNS from host nation governments, civilians, military units, or facilities for all programmed 

	4.0  Ethics and Integrity in the Emergency Acquisition Environment


The need to maintain high ethical standards and procurement integrity is always important for DOC/NOAA Contracting Officers; however, this requirement can be even more challenging in a deployed environment where the expectations and business habits of the suppliers with whom you will be dealing may be affected by varying cultural, political, and economic conditions. 

The pressures to meet mission requirements can be even more intense in an emergency or emergency acquisition contracting environment. If you are not vigilant, these pressures can cloud your judgment as to the “right” way to conduct yourself and represent the United States and Department of Commerce (DOC). Two of your biggest responsibilities as an Emergency Acquisition Contracting Officer (EA KO) are to:

· Effectively communicate your Client’s need to the supplier.

· Establish a solid working relationship with your Client. Remember that EA KOs and contractors may not be able to work as one team. In many respects, the U.S. Government’s interests may be directly opposed to a contractor’s interests. Therefore you must not forget that as a protector of U.S. Government interests, your duty is to the Department of the Commerce (DOC) and the U.S. Government, not the contractor.

Most suppliers in the emergency or emergency acquisition environment, particularly where the Federal Government has an established presence, understand the ethics- and integrity-related restrictions placed on DOC Contracting Officers; however, you may encounter situations in which you are offered souvenirs or even a welcome gift upon your arrival in a possible attempt to gain favor. In these cases, you need to clearly understand what you can and cannot accept. 

	1.10 Gift Prohibition


EA KOs are reminded that “the general rule is to avoid strictly any conflict of interest or even the appearance of a conflict of interest in Government-contractor relationships” (FAR 3.101-1). From FAR 3.101-2, you should already be aware of the overarching rule about accepting gifts from contractor employees:


Federal employees are prohibited from soliciting or accepting gifts offered “because of the employee’s official position” or gifts offered by a “prohibited source.” A gift or gratuity may be anything of monetary value and includes things like favors, entertainment, loans, etc. 48 CFR 3.101-2. A prohibited source can be a company doing business or seeking to do business with the Federal government. This includes contractors...even partnering contractors. See 5 CFR 2635.202(a).
There are two exceptions to the above rules regarding gift acceptance that are relevant for you as an EA KO (others exist but these will be most applicable): 

1. You may accept gifts from a prohibited source with a face value up to a total of $50 per calendar year, but any gifts on a single occasion must not exceed $20 in value. However, remember that you may not “accept gifts from the same or different sources on a basis so frequent that a reasonable person” may think you are using your position as an EA KO for your private gain (5 CFR 2635.202). Additional details and hypothetical scenarios can be found at 5 CFR 2635.204(a).

2. When in a foreign area you “may accept food, refreshments, or entertainment in the course of a breakfast, luncheon, dinner or other meeting or event” if the following conditions are met (5 CFR 2635.204(i)(1)-(4)):

· The market value in the foreign area of the food, refreshments or entertainment provided at the meeting or event, as converted to U.S. dollars, does not exceed the per diem rate for the foreign area specified in the DoS’s Maximum Per Diem Allowances for Foreign Areas;

· There is participation in the meeting or event by non-U.S. citizens or by representatives of foreign governments or other foreign entities;

· Attendance at the meeting or event is part of the employee’s official duties to obtain information, disseminate information, promote the export of U.S. goods and services, represent the United States or otherwise further programs or operations of the agency or the U.S. mission in the foreign area; and

· The gift of meals, refreshments, or entertainment is from a person other than a foreign government.

If ever in any doubt about what you should or should not accept, consult your organization's legal office, ethics advisor, or simply decline the item with a gracious explanation why you cannot accept it in your position. 
Of course, you must never solicit gifts of any type, regardless of their nature or dollar value. A small number of contractors and potential contractors are willing to advertise favors in the right hands in exchange for business. You must understand that a bribe occurs when someone “directly or indirectly gives, offers, or promises anything of value to any public official, former public official, or person selected to be a public official, for or because of any official act performed or to be performed by such public official.” Giving or accepting a bribe is a crime that is punishable by a fine, imprisonment for a maximum of two years, or both. 18 USC §201.

If a gratuity is delivered to you (e.g., left on your desk or car), you MUST return it! If a contractor insists on giving you a gratuity, follow these steps:

1. Attempt to persuade them to take back the gratuity. Explain to the contractor your inability to accept gratuities as a U.S. Procurement Official, and the repercussions you could face if you did accept the gratuity. 

2. As a last resort, if the contractor appears to be offended, accept the gratuity, and contact Counsel immediately.

i. Once accepted, safeguard the gratuity. If necessary, notify the finance officer to put it into safe. Ask for a receipt from the finance officer.

ii. Turn the gratuity over to Counsel.

iii. Write a memo for the record (MFR) (include circumstances and approximate value of item). Also, mention in the MFR that legal advice must be obtained. (See Gratuity MFR Template.)

EA KOs should also be conscious of the fact that many business cultures expect kickbacks, finder's fees, the exchange of gifts, or other gratuities that are illegal for U.S. personnel to provide or accept. Vigilance is necessary to ensure standards of conduct are not violated. 

For example, the Anti-kickback Act of 1996 “prohibits attempted as well as contemplated ‘kickbacks,’ which include any money, fees, commission, credit, gift, gratuity, thing of value, or compensation of any kind. The Act also provides that the inclusion of kickback amounts in contract prices is prohibited conduct in itself.” The Act makes illegal the acceptance of a kickback “for improperly obtaining or rewarding favorable treatment.” “It is intended to embrace the full range of government contracting. The Act prohibits ‘kickbacks’ to prime contractors, prime contractor employees, subcontractors, and subcontractor employees.” To be guilty of giving or receiving a kickback, the EA KO or contractor must have “knowingly and willfully engage[d] in the prohibited conduct for the imposition of criminal sanctions.” “Any person who knowingly and willfully engages in conduct prohibited by [the Anti-kickback Act] shall be imprisoned for not more than 10 years or shall be subject to a fine… or both.” 41 U.S.C. §54; see U.S. Department of Justice Criminal Resource Manual, available at http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00927.htm
When in doubt, consult your organization’s legal office or ethics advisor. If you are unable to consult them, use the reasonable person test (aka how would this read if revealed in the “Washington Post”): 

· Can you justify your actions?

· Did you get buy-in from your superior?

· Would it be okay if the situation were made public? 

Combating Trafficking in Persons

According to the U.S. Department of State, trafficking in persons is a form of modern-day slavery, involving victims who are forced, defrauded, or coerced into labor or sexual exploitation. Individuals may be brought into trafficking by many means, including physical force or false promises of job opportunities or marriages. The U.S. Government has a zero tolerance policy regarding contractor personnel who engage in or support trafficking in persons. Contractors and Contractor employees shall not (1) engage in severe forms of trafficking in persons during the period of performance of the contract; (2) procure commercial sex acts during the period of performance of the contract; or (3) use forced labor in the performance of the contract. 

FAR Subpart 22.1702 defines severe forms of trafficking in persons as: (1) sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or in which the person induced to perform such act has not attained 18 years of age; or (2) the recruitment, harboring, transportation, provision, or obtaining of a person for labor or services, through the use of force, fraud, or coercion for the purpose of subjection to involuntary servitude, peonage, debt bondage, or slavery. Additional definitions of these terms, which further clarify this subject, are included in this FAR Subpart.

An EA KO on foreign soil may encounter situations in which local vendors are willing to supply “escorts” as a form of gratuity, kick-back, bribery, or compensation. There are specific implications for the EA KO in situations of person trafficking. If faced with a situation involving trafficking in persons, EA KOs must immediately inform legal counsel and their chain of command. Additionally, EA KOs must take immediate action to impose suitable remedies, including termination, on Contractors who support or promote trafficking or fail to monitor the conduct of their employees and subcontractors with regard to trafficking.
FAR Subpart 22.17 provides policy applicable to all non-commercial services contracts. Consequently, the clause at FAR 52.222-50, Combating Trafficking in Persons, must be inserted in all relevant solicitations and contracts. 

For more information, please see the U.S. Department of State’s Office to Monitor and Combat Trafficking in Persons: http://www.state.gov/g/tip/. 

	1.11 Identifying Indicators of Fraud


Fraud is the intentional presentation of falsehoods as truth with the goal of causing someone to part with something of value under false pretenses. Contracting and procurement fraud schemes involve:

· Product substitution.

· Defective pricing.

· Cost mis-charging.

· Price fixing.

· Fabrication of records.

· Bribes, gratuities, and kickbacks.

· Government employee collusion and fraud.

· False claims on invoices (this includes time and attendance abuse and false claims, such as on travel vouchers and worker’s compensation claims).

· Incomplete or irregular contract documentation. 

You have an obligation to report any suspected violations or wrong-doing. You should report your suspicions to your chain of command.

	1.12 Interaction with Contractor Employees


A personal services contract is characterized by the employer-employee relationship it creates between the Government and the contractor’s personnel. The Government is normally required to obtain its employees by direct hire under competitive appointment or other procedures required by the civil service laws. Obtaining personal services by contract, rather than by direct hire, circumvents those laws unless Congress has specifically authorized acquisition of the services by contract.

As an EA KO who may interact with contractor employees on a daily basis, you must keep in mind that they are not Government employees. The terms and conditions of the contract define the obligations of each party and the contractor's performance requirements. It is important to understand that U.S. Federal and DOC Standards of Conduct do not apply to contractor employees. With this in mind, you must take care to not interfere in contractor-employee relations or tell contractors who to hire, fire, or promote; to perform work outside the scope of the performance work statement; to work prior to the obligation of funding; to reassign contractor employees; to establish specific hours of duty or to grant and deny leave requests; to discipline their employees.
Professional friendships are not prohibited; however, we must act impartially and show no favoritism or preferential treatment. Although personal friendships are not prohibited, they may cause the appearance of conflict of interest. Government employees cannot personally make recommendations and references for contractors, except when providing past performance information to other Agencies.

	5.0  Pre-Deployment


An EA KO’s success in supporting a contingency, emergency mission, incident, or COOP is dependent upon prior proper training and preparation. Contracting offices should be involved in the planning of an incident response operation, emergency, or COOP as early as possible. Once an Acquisition Division has been notified that it will be supporting an emergency acquisition operation, the contracting office should identify possible EA KOs and empower them to engage with the mission planning personnel. Designated EA KOs should make every effort to attend any site surveys or planning conferences to become an integrated part of the planning process. 

Regardless of the nature or location of the contingency, emergency, or COOP operation, EA KOs will be expected to comply with the spirit and letter of existing law and regulation to the fullest extent that is consistent with mission accomplishment. Prepare yourself mentally and materially. Learn as much as you can about the environment you will be entering. 

Mature and Immature Contracting Environments

EA KOs must consider the “maturity factor” in planning for contingency operations and will need to bring different contracting tools based on maturity and contingency phase. 

Mature Contracting Environment: Characterized by an available and fully-functional sophisticated distribution system that can rapidly respond to changing requirements and priorities; sufficient vendors who can comply with FAR requirements in order to meet emergency acquisition contracting demands and have previous experience contracting with the U.S. Government; and, in the best case, where there is an existing DOC contracting office or structure in place. 

Immature Contracting Environment: Little or no built-up infrastructure available, few vendors, and of the available vendors, few with previous experience contracting with the USG. 

It is important to understand whether you are entering a mature or immature environment through pre-deployment research. 

	1.13 Four Typical Phases of Contracting Support During Emergencies and Contingencies


While not all operations will follow this illustrated framework, it is useful for conceptualization and discussion of the contracting actions necessary to support contingencies at various stages: 

Phase I: Mobilization/Initial Deployment

· Normally the first 30-45 days of an emergency, contingency, or COOP deployment. 

· Characterized by an extremely high tempo, confusion, and controlled chaos. 

· The EA KO’s number one priority is responsiveness to basic life support requirements such as supplies and services for the initial bed-down: billeting, food service (including potable water), transportation and equipment rental, ground fuel, laundry and bath services, refuse and sanitation services, utilities, and interpreters and/or guides. 

· EA KO may find him/herself in the undesirable position of being the requester, approving official, certifying officer, and transportation office for deliveries to meet the requirement of awarding contracts immediately upon arrival at the deployment site.

Phase II: Build-Up

· Characterized by a reception and bed-down of the main body of NOAA Full-Time Equivalent (FTE) and Contractor-Managed Employee (CME) personnel. 

· Additional contracting personnel from the supporting Acquisition Division will generally arrive with their line office organizations, though not necessarily at a rate commensurate with the number of Government personnel to be supported. 

· EA KO’s priorities during this phase will continue to be responsiveness to life support requirements, but attention must also be given to: 

a. Additional requirements such as construction material, heavy equipment, horizontal construction, office equipment/furniture, quality of life/MWR items (e.g., TVs, VCRs, DVDs), and gym and sports equipment. 

b. Gaining effective command and control over contracting and contracting support personnel.

c. Establishing a vendor base.

d. Putting requisitioning, funding and contracting controls and procedures into place.

e. Establishing Non-Appropriated Funds (NAF) contracting procedures to support quality of life programs (where applicable). 

f. Establishing Blanket Purchase Agreements (BPAs), consolidating requirements into purchase orders and contracts rather than using a high volume, and physically time consuming SF 44 cash transactions by the EA KO. (Note: See BPAs in a Emergency acquisition contracting Environment and associated BPA Checklist.)

g. Establishing an Ordering Officer network with effective control measures. 

Phase III: Sustainment
· Contracting support from the completion of the build-up phase until redeployment begins. The contracting activity will expand into contracts for additional quality of life, more permanent facilities and equipment, additional office supplies, and discretionary services. 

· EA KO’s priorities during this phase will be: 

a. Establishing long term contracts (IDIQ, additional BPAs) and consolidating requirements wherever possible to achieve economies of scale, reduce cost, and mitigate risk. 

b. Improve documentation of contracting actions and internal controls. 

c. Increasing competition and depth within the vendor base, to include offshore sourcing for items/services not available within the immediate area. 

d. Planning for transition to follow-on forces or termination and redeployment. 

Phase IV: Termination/Redeployment

· Characterized by significant pressure and urgency to return to normal/routine operations. 

· Life support contracts will continue to the very end, though the quantity will decrease. Typical new requirements include: packing, crating, and freight services; 

· EA KO will be required to terminate and close-out existing contracts and orders. Ratifications and claims must be processed to completion. When a transition to another NOAA Acquisition Division or another Federal Agency is required, the EA KO must prepare contracts and files for delegation/assignment to the incoming contracting agency (other DOC Bureau, GSA, DCMA, etc.). Contract reporting and file documentation must be current and accurate so the audit trail is easy to follow. 

· As an EA KO you can count on being the last to leave! Don’t wait until you are home to start your after action report; keep a daily record of any unique happenings that may help future EA KOs beginning from the time you are notified you are deploying to support an emergency response, incident response, contingency operation, or COOP. 

	1.14 Preparation


Pre-load Data. The preferred method of executing contracts is through the use of C.Buy if a C.Buy connected computer is available to you. If access to C.Buy is not available, you may be required to create contracting documents manually. Before you deploy, it is important to pre-load procurement instrument templates (e.g., for a PWS, SOW, J&A, or D&F) onto your laptop to the maximum extent possible. These templates are available to you in the NOAA APG Template Matrix. You may also need to have a stock of these forms pre-printed and available and primary and secondary COOP sites in order to support possible paper-base transaction processing.
Learn About Your New Environment. It is imperative that you complete your due diligence to find out as much information as you can regarding the environment you will soon be entering and operating within. Educating yourself on geography, local news and items of interest, and safety information is paramount to your success. 
Know What To Expect
EA KOs deployed to support an incident response, contingency environment, or COOP may be responsible for the following:

· Establish minimum suitable office space.

· Obtain low security profile transportation for EA KO’s dedicated use.

· Establish suitable communications for the office and mobile unit.

· Contact the HCA designee, existing USG installations within the deployment area, or, in the event of OCONUS, the U.S. Embassy or Consulate in the host nation for guidance on contracting information or Host Country Support Agreements.

· Obtain maps of adjacent towns or settlements and conduct personal visits to learn availability of necessary items of supplies or services. Mark maps and prepare source lists. Secure telephone books of the local area, if available. (NOTE: Maps and source lists should be updated as new information becomes available. Source lists should be annotated to reflect which contractors will provide 24-hour emergency response.)

· Work with the incident commander to establish good working relations with local officials. 

· Obtain an interpreter, if necessary, at the earliest opportunity (OCONUS)

· Keep the incident commander (per Incident Command System) informed of contracting matters.

· Establish a system for Clients to submit purchase requests for local acquisitions.

· Update Client training to orient them to the purchasing system as soon as practicable.

· Adapt the system to suit local conditions.

· Appoint decentralized ordering officers (Delegated Procurement Authority) within functional areas, as necessary, with EA KO supervised purchasing authority up to the maximum order limit of the indefinite delivery/requirements contract or BPA. Ordering officers will be trained in the use of simplified acquisition procedures and funds accountability.

· Identify functional personnel with a Government-wide Commercial Purchase Card (GCPC) and home station funding. Coordinate and control GCPC activity according to purchase request approval procedures to achieve economical purchases and avoid duplication of purchased resources. Advise cardholders on local market conditions, limitations, and statement reconciliation procedures.

· Report contracting actions and dollars as required. 

· Advise Clients to use the NOAA APG as a reference source for understanding contracting processes in an emergency, incident response, contingency operation, or COOP.

For your personal preparation, check with your Acquisition Division HCA and the NOAA AGO COOP for a pre-deployment/emergency acquisition checklist. (See Predeployment Checklist Example).

	6.0  Planning Phase


Planning usually begins with the Client’s requirement; however, in emergency acquisition contracting the EA KO is not just responsible for maintaining the contract file but, for the most part, populating it. In an emergency situation documentation is especially important because of the limited witnesses to procurement actions and the nature of urgent and compelling contracting. Make every effort to document the contract file throughout the contracting process – and provide your replacement with a fully documented turnover. 

	1.15 Files and Documentation


Contract files are established and maintained to serve as a background for informed decisions at each step of the acquisition process, provide information for reviews and investigations, and furnish essential facts in the event of litigation or Congressional inquiries. Once the contract is physically complete, deliveries and/or services have been completed by the Contractor and accepted by the Government (see FAR 4.804-4), the EA KO must then close the contract with assistance from the Client/designated Contracting Officer’s Representative (COR). 

Files should include, at a minimum, Purchase Request Number, Procurement Instrument Identification Number (PIIN), date of purchase or award, name of vendor or contractor, dollar amount (in U.S. dollars), a brief description of the supplies or services, a compilation of performance assessments, documentation supporting other than full and open competition, details regarding the market research conducted, the number of sources solicited and the method of solicitation, and documentation supporting the source selection decision if factors other than price were considered. See the EA KO Contract File Document Checklist and other requirements as described in FAR 13.106. Note that certain aspects of this checklist may not be applicable in an emergency acquisition contracting environment. It is up to the EA KO to determine what aspects do not apply (when in doubt, include documentation in the contract file). 

During the course of a longer-term (30 days or more) emergency, incident, contingency, or COOP, the EA KO should maintain an Emergency Acquisition Contracting Officer’s Continuity Book to provide continuity for any follow-on EA KOs. Upon termination of an emergency, incident, contingency, or COOP deployment, the last EA KO will forward the continuity book to the Emergency acquisition contracting representative. At a minimum, the book should include the following:

· A current vendor and contractor source listing to include vendor names, addresses, telephone numbers, points of contact, and type of supplies and services provided;

· A current list of vendors and contractors willing to provide 24-hour per day emergency support;

· Copies of all policy letters or messages of guidance received to date;

· Minutes of all meetings attended by EA KO personnel to include open action items impacting the contracting function;

· A listing of all ratification actions to date; 

· Copies of all Client education handouts developed to date;

· Key points of contact at the deployed site to include name, grade, duty title, unit, telephone number, and after hours point of contact, if available;

· Lessons learned during the deployment to date;

· Copies of weekly reports of actions and dollars spent to date; and

· Any other pertinent information.

	1.16 Defining Requirements


FAR Part 11 specifies that when describing agency needs, acquisition of supplies or services should be stated in terms of a) functions to be performed, b) performance required, or c) essential physical characteristics. If the requirement is a product (supplies), the Contracting Officer should be given all possible information relating to that product, an explanation of its desired functionality, and data regarding the end user’s need. These items will facilitate a viable implementation or installation schedule. 

In an Emergency Acquisition environment – especially an immature situation – two main questions need to be answered when it comes to ensuring you can satisfy Client requirements: (1) how do Client most efficiently transmit requirements; and (2) what information is needed from Client in order to obtain goods and services for them?

Verbal Requests. What will be an acceptable purchase request in an immature emergency acquisition environment will, and should be, different once the contingency stabilizes. Initially, verbal requests are common; however the EA KO should give Client’s presenting verbal requests a suspense notice for receipt of backup paperwork when time permits. Especially with verbal requests, it is imperative that you obtain an adequate, detailed description of the requirement. Generic noun descriptions are rarely adequate. A good example to illustrate this point is what was known as the "chain saw massacre" during Hurricane Hugo. With trees down all over base property, each base's contracting office had several immediate requests for chain saws. When Clients were asked what type and how big of a chain saw was needed, the answer was "any type and as big as you can get." More than half the chain saws purchased were never used because they were oversized and base personnel were not trained to use them. Remember: Take the time to insist upon a complete description from your Client.

At some point during the contingency, verbal requests should be replaced by written requests with all the required documentation. If you allow verbal requests to continue too long, tracking requirements will become a nightmare.

Processes, Procedures, and Approvals. As in any contracting environment, standardized processes and procedures must be established to ensure efficiency and effectiveness in procuring goods and services. In Phase I or II of a contingency, the EA KO will need to establish these procedures quickly and can refine the process over time. In a sustainment situation, the procedures and processes to identifying, documenting, and supporting Client requirements are established; however, the EA KO should always strive to improve processes when able. 

Centralizing and prioritizing requirements is extremely important. When operating in an urgent and compelling environment, it is often unclear as to which requirement is the most urgent. As time allows, you should establish prioritization procedures. If two or more Clients request that their item(s) be prioritized, the EA KO should refer the situation up the chain of command. 

In most cases a senior official will be designated as the approving authority for all local purchase requests. You will have to obtain approval at this level for anything purchased locally.

	1.17 Market Research


One of the most difficult problems for the EA KO at an unfamiliar an emergency, incident, contingency, or COOP site is locating capable contractors who can satisfy the client’s requirements. If available, the following are various avenues EA KOs should explore:

Vendor List. EA KOs should ensure they add any relevant sources to an existing vendor list or create their own for posterity. Vendor lists are an excellent tool to speed up the contracting process. Ideally www.ccr.gov, the Internet, and state and local resources can provide listings of local vendors.

Local NOAA Leadership at the Deployed Emergency Acquisition, Contingency, Incident or COOP Site. 

Chamber of Commerce and Yellow Pages. Many cities, particularly the larger ones, have a chamber of commerce and a yellow pages section.  These are valuable resources.

Taxicab drivers, local government officials, and local clergy.
U.S. Embassy (OCONUS). This can be an excellent source of information. The Embassy General Services Officer (GSO) may be able to provide some contracting support – particularly if the contract is to be written with the host country. Embassies will also be a good resource to help identify the established contracting offices in the local area. 

General Contractors. These are contractors who will sell the EA KO everything that is needed, from food to construction at a substantial premium. In some cases, these firms will be the first contractors the EA KO will encounter and they can be very responsive; however, try to limit business with these contractors as they are very expensive and in effect, the EA KO is just "contracting out" the contracting function. 

Referrals. If all else fails, the EA KO can refer the purchase request back to the EA KO's parent organization (if mission-ready) or to other DOC and NOAA procurement offices and acquisition divisions.

	1.18 Acquisition Plan


Acquisition planning is mandated by FAR Part 7. The principal purpose of acquisition planning is to ensure that the Government meets its needs in the most effective, economical, and timely manner. Written acquisition plans (APs) achieve these objectives by focusing on competition and the acquisition of commercial items or non-developmental items. 

Note: All acquisitions for services over the Simplified Acquisition Threshold (SAT) shall have an approved Milestone Plan (See NOAA Acquisition Handbook Part 7). See Emergency Acquisition Contracting AP Template.

(See also the SAP and FSS POA&M Template for procurement planning.) 

	1.19 Funding of Requirements


Funding lies at the core of all Government functions. During an emergency, COOP, incident response or contingency operation, EA KOs are required to rapidly procure a wide variety of critical supplies and services. The proper use of funds from a variety of sources is essential for accountability of the taxpayer's money. To ensure that expenditures are charged to the proper accounts, the EA KO should check with the Comptroller and Counsel and be familiar with the constraints and controls placed on various types of funds.


Note: FAR 31.205-32 allows for the incurrence of pre-contract costs when necessary for a required delivery schedule to be met. 

Basic Fiscal Controls

Appropriated funds are subject to three basic fiscal controls:
1. Purpose: Appropriations shall be applied only to the objects for which the appropriations were made except as otherwise provided by law. For example, salary and benefits funding should not be used to purchase new aircraft. In addition, EA KO use of non-DOC contracts needs to conform to the intended use of those contracts.  For example, an Information Technology (IT) IDC should not be used to procure logistics support.

2. Time: An appropriation is available only for payment of expenses properly incurred during the period of availability, or to complete contracts properly made during the period of availability. This is also referred to as the "Bona Fide Needs" rule.

3. Amount: An officer or employee of the United States Government may not make or authorize an expenditure or obligation exceeding an amount available in an appropriation or fund for the expenditure or obligation, or involve the Government in a contract or obligation for the payment of money before an appropriation is made unless authorized by law. This is also known as the Anti-deficiency Act (ADA).

Of the three basic fiscal controls, the purpose statute most often arises as a point of concern. Probably the most fundamental statute dealing with the use of appropriated funds is 31 USC 1301(a), which clearly states that “appropriations shall be applied only to the objects for which the appropriations were made except as otherwise provided by law.” It prohibits charging authorized items to the wrong appropriation and prohibits charging unauthorized items to any appropriation. Anything less would render Congressional control meaningless. In a decision titled Misapplication of Appropriations (4 Comp. Dec. 569), the Comptroller General ruled that “it is difficult to see how a legislative prohibition could be expressed in stronger terms. The law is plain, and any disbursing officer disregards it at his peril.”

Purpose statute general rule: There is a 3-pronged test known as the “Necessary Expense Doctrine” which states that expenditures must:
1. Be logically related to the appropriation: The expenditure must be for a particular statutory purpose, or necessary and incident to proper execution of the general purpose of the appropriation. A necessary expense will contribute materially to the effective accomplishment of an authorized function.
2. Not be prohibited by law: The rationale that a certain expenditure is necessary to carry out the mission of the agency is insufficient to overcome a statutory prohibition. Also, agencies may presume that restrictions in an appropriations act are effective only for the fiscal year covered unless the legislation clearly indicates its permanent character.
3. Not be otherwise provided for: Regardless of a logical relationship between the appropriation and the expense, if another specific appropriation exists for a given purpose, it must be used. Running out of money is not sufficient excuse to use another appropriation.
Prior research should identify the types of funding available specific to each emergency. Your Comptroller should provide a list of these types of funds. 
	1.20 Micro-Purchases


While the majority of the dollars that you spend as an EA KO will likely be obligated using one of the instruments designated for use at or below the SAT, the majority of your procurement actions will likely be completed for purchases at or below the micro-purchase threshold.

Micro-purchasing regulations are designed to reduce administrative work and expedite the purchases of readily available supplies and services. After determining that supplies/services are not available from mandatory sources (as must occur in all procurements per FAR Part 8 – see SAP Section 2.0), the Contracting Officer may initiate a micro-purchase.

The micro-purchase threshold for DOC transactions is $2,500 for services and $3,000 for supplies; however, per FAR 13.201 for purchases to be used to support a contingency operation or to facilitate defense against or recovery from nuclear, biological, chemical, or radiological attack, the micro-purchase threshold is raised to:

· $15,000 in the case of any contract to be awarded and performed, 
· or purchase to be made, inside the United States; and

· $25,000 in the case of any contract to be awarded and performed, 
· or purchase to be made, outside the United States.

	1.20.1 Governmentwide Commercial Purchase Card (GCPC)   



The Governmentwide Commercial Purchase Card (GCPC) is authorized for use in making and/or paying for purchases of supplies, services, or construction up to the SAT in an emergency acquisition subject to the limitations and authorities for the use of the GCPC. 
The GCPC may not be used for the following items:

· Cash advances
· Rental or lease of land or buildings
· Telecommunications services
· Travel or travel-related expenses
· Rental or lease of motor vehicles
· Expenses associated with official travel
· Hazardous materials
EA KOs must determine and apply the particular policies in effect for the operation they are supporting. This should be a routine part of the EA KO's pre-deployment planning process. 
The Micro-Purchase Worksheet and Module Electronic Purchase Log should be used to document each micro-purchase. Applicable requisition and award documents should be maintained in the purchase file. 

For more information on use of the GCPC, see the NOAA APG GCPC Module. 

	1.21 Simplified Acquisition Procedures


FAR 2.101 defines the SAT for contingency operations or to facilitate defense against or recovery from nuclear, biological, chemical or radiological attack (41 U.S.C. 428a) as:

$250,000 for any contract to be awarded and performed, or purchase to 
be made, inside the United States; and

$1 million for any contract to be awarded and performed, or purchase to 
be made, outside the United States.

FAR Subpart 13.500(e) authorizes the use of SAP above the SAT but not exceeding —

$11 million for commercial items that, as determined by the head of the agency, are to be used in support of a contingency operation or to facilitate the defense against or recovery from nuclear, biological, chemical, or radiological attack.

These thresholds enable the EA KO to deliver a greater variety of supplies and services to a Client in need much more quickly than under usual circumstances. 

EA KOs should always seek to obtain competition to the maximum extent possible. The requirement to solicit offers from at least three sources per FAR 13.104 does not apply in an emergency acquisition if the EA KO makes a determination that the circumstances regarding urgency described at FAR 13.106(b) exist. 

The “broad discretion in fashioning suitable evaluation procedures” allowed the Contracting Officer by FAR 13.106-2(b) is particularly helpful in the Emergency Acquisition environment; however, be aware that the requirements to document price reasonableness still apply. The EA KO Simplified Acquisition Documentation Record may be used to document the purchase file. 

For more information on procurement methods for actions at or below the SAT, see Section 9.8. 

	1.22 Large Contracts 


Most Client requirements in the Emergency Acquisition environment will require the use of only SAP; however, because of the unpredictable nature of requirements in an emergency, the EA KO may be required to execute contracts in accordance with the procedures in FAR Part 15. Such large procurements will tax the limited resources of the EA KO, who can expect little or no help to accomplish the task. The key to successful emergency acquisition contracting is taking maximum advantage of regulatory flexibility – and documenting it.

Large contracts in excess of $11 million will be negotiated in accordance with FAR Part 15, CAM, CAR, and the NOAA Acquisition Handbook. While the time necessary to execute a large purchase would normally be greater than that for simplified acquisitions, there are exemptions available to expedite the process. Two provisions normally applicable to the award of large contracts are the requirement for full and open competition and the need for a written solicitation. These provisions can slow the award process considerably. Competition may be limited per FAR 6.302 and oral RFPs may be authorized when the EA KO completes the appropriate file documentation required by those citations.

	1.23 Contracting Vehicles


The type of contract selected will affect the list of applicable clauses and the contract risk. The EA KO must be equitable in sharing risk. To do otherwise would pose a danger to the part of the mission that is contract-dependent. Attaining risk equity in a static peacetime situation is difficult enough; during deployment it is more so, because projected Client needs may easily be understated or overstated (typically due to changing mission requirements). The contract type selected must mitigate as much as possible the inability to accurately plan. 

For information on general contract types, see NOAA APG 1.6. 

The EA KO should familiarize himself/herself with the following contract types especially, which may be used with more frequency in an emergency acquisition environment.

	1.23.1 Established Contracts    


The NOAA AGO preference for acquisition response to an emergency is use of existing DOC/NOAA contract vehicles.

A list of existing contract vehicles and contracts is provided in the NOAA COOP Contracts List.

	1.23.2 Interagency Acquisitions   


In developing an Acquisition Strategy, Project and Contracting Officers must determine the appropriate means to fulfill the requirement. The NOAA AGO mission is to negotiate contracts tailored to meet the Client’s needs. Occasionally other contracts may provide a more efficient and cost effective means of fulfilling the requirement. Especially in an emergency acquisition environment, non-NOAA/non-DOC contracts can be an effective means of supporting the NOAA mission. The EA KO would then need to use an appropriate statutory authority to implement an Interagency Agreements and Memoranda of Understanding to transfer funds to another agency to execute the contractual action. 

For more information see NOAA APG 1.5.1

	1.24 Contracting for Services 


If the requirement is a service, the Client should be able to specify the required support, estimate the duration of need, and outline desired results, which will facilitate obtaining the best possible services and maximizing the outcome. Contracting Officers must ensure that the requirement is, indeed, a service as defined by FAR Part 37 for Service Contracting – that is, “a contract that directly engages the time and effort of a contractor whose primary purpose is to perform an identifiable task rather than to furnish an end item of supply.” 

As prescribed in FAR 37.102, performance-based acquisition (PBA) is the preferred method for acquiring services (Public Law 106-398, section 821). When acquiring services, including those acquired under supply contracts or orders, agencies must use PBA methods to the maximum extent practicable, except for the following: 

· Architect-engineer services acquired in accordance with 40 U.S.C. 1101 et seq. (see FAR Part 36); 

· Construction (see FAR Part 36); 

· Utility services (see FAR Part 41); or 

· Services that are incidental to supply purchases. 

All service contracts, whether performance-based or not, require the use of a Quality Assurance Surveillance Plan (QASP) in accordance with FAR 46.103(a) to measure performance. EA KOs are responsible for ensuring a QASP is prepared by the Client for service contracts. The appointed Contracting Officer’s Representative (COR) utilizes the QASP in conducting surveillance and oversight of Contractor performance. (See NOAA APG 5.3.1). For more information, including sample QASPs, see the NOAA APG PBA Module. 

Note: The Service Contract Act does not apply to work performed outside of the United States. 

	1.25 Purchase Request


Typically, after the requirement has been clearly defined and market research has been conducted, the Client compiles this information into a Purchase Request (referred to by some as the “Procurement Request” or “PR”), which the Contracting Officer uses to begin the acquisition process. The PR package may be for new work, modification to an existing contract (administrative purposes or to add new work), or for a funding action (funded order against an existing contract). 

Depending upon the location in which you are operating, there may be local procedures for developing PR.  The following lists identify information that may be applicable per each type of requirement:

For Supplies or Services:

· Client’s address.

· Name, phone number, and e-mail address of the point of contact (POC) for the requirement originator. The POC is an individual that contracting personnel may contact when questions/issues arise regarding the procurement.

· Price estimate and a basis for the estimate (e.g., previous purchases for similar supplies/services, price listings).

· Appropriation data certified by the proper authority that funds are authorized and available for the purchase. Include name, phone number, and e-mail address of the funding POC.

· Recommended supply source(s) or service provider(s), including complete mailing addresses, phone numbers, e-mail addresses, and POCs. When a sole-source is requested, provide the reason why this is the only source that can fulfill the requirement.

· Validation by the appropriate individual that the requirement cannot be satisfied within the Government supply system, if applicable. Provide name, phone number, and e-mail address of the cognizant POC.

·  “Mark for” instructions to be cited on the purchase instrument, if applicable.

For Services Only: 

· Description of services to be performed. The description may include a listing and description of specific items (e.g., report(s)) to be provided to the Client during the performance period).

· Location of where services are to be performed.

· Period of performance (i.e., when services are to be performed). In cases where the anticipated period of performance exceeds one year, contracting personnel should coordinate with the Client regarding the potential use of option solicitation provisions and contract clauses.

For Supplies Only: 
· Description of the supplies, including the following, as applicable:

· Common nomenclature, part number, national stock number, local stock number, model number.

· Kind of material (e.g., type, grade, and alternatives).

· Electrical data.

· Dimensions, size, or capacity.

· Principles of operation.

· Restrictive environmental conditions.

· Intended use, including equipment with which the item is to be used.

· Original equipment manufacturer’s part number.

· Unit of issue (e.g., each, roll, can, or lot).

· Quantity requested.

· Delivery information.

· Required delivery date(s) (must be stated as specific calendar dates).

· Place of delivery.

· Special packing or marking information.

· For a small dollar supply purchase, a good description might include a noun, part number, a picture of the item if possible, or a sample of what is needed so the EA KO can show it to potential vendors. 
PRs must be reviewed closely for adequacy in content and funding. If a PR is determined inadequate for procurement action, the EA KO must contact the Client to resolve the inadequacy. Upon a determination of adequacy, contracting office personnel will record both the date and time the actionable PR was received in the contracting office for processing.

For larger services and supply requirements in a sustainment phase, the EA KO will need a good work statement and the identification of a COR (see Section 9.4.1) to perform quality assurance and assist in monitoring contractor performance. A good performance work statement (PWS) includes a detailed description of what is expected from the contractor. This makes it easier for the contractor to understand and easier for the EA KO to point out deficiencies when performance does not measure up to standards. (See NOAA APG PBA Module.) 

For greater description of PR contents, presented in the Uniformed Contract Format (UCF), see NOAA APG 1.10. 

	7.0  Solicitation Phase


	1.26 Synopsis


Issuing a synopsis of the intended solicitation release may not be required per the following FAR reference: 

FAR 5.202(a)(2): The proposed contract action is made under the conditions described in 6.302-2 [Unusual and Compelling Urgency] (or, for purchases conducted using simplified acquisition procedures, if unusual and compelling urgency precludes competition to the maximum extent practicable) and the Government would be seriously injured if the agency complies with the time periods specified in 5.203. 

When access to the Government wide Point of Entry at www.fedbizopps.gov is not available, solicitations should be posted in a public place at the contracting office to the maximum extent practicable. Often referred to as a “bid board,” the area is also used for announcing awards and displaying other procurement information.

	1.27 Procurement Instrument Numbering


When the EA KO initiates a new procurement instrument, it needs a specific tracking number. The NOAA AGO Handbook prescribes policy and procedures for assigning numbers to solicitations, contracts, and related instruments. These numbers are referred to as Procurement Instrument Identification Numbers (PIINs). The purpose of this number is to aid in tracking all actions. The following is an example of a PIIN:


Activity Code(1)
Activity Code(2)
 
FY
Document Type   
 Serial Number


EA

133R

08
CN
 

 0109



See the NOAA Acquisition Handbook for additional details on procurement instrument numbering.

PIIN Log: A PIIN Log is utilized to ensure all contract actions are recorded. The Commerce Standard Acquisition Reporting System (CSTARS) C.Buy module automatically assigns PIIN numbers and establishes a PIIN Log; however, if manual PIIN numbering is used because C.Buy is not available in the emergency acquisition environment, a manual PIIN Log must be created and should contain the following information, at a minimum:

· PII Number.

· Contractor’s Name, Address, Phone Number, Email, etc.

· PR Number.


· Solicitation or contract award date.

· Contract completion date.

· Solicitation or contract award amount.

· Contracting Officer who solicited or awarded the contract.

· Contracting Officer’s Representative (COR) name.

	1.28 Solicitation


As you know, the Government communicates its requirements to prospective Offerors by issuing a Solicitation in the form of a Request for Quotation (RFQ) (FAR Part 13) or a Request for Proposal (RFP) (FAR Part 15). Even in an emergency acquisition environment, the structure and content of a Solicitation will vary depending upon whether it is for a simplified or negotiated acquisition. At a minimum, Solicitations describe the Government’s requirement, anticipated terms and conditions that will apply to the contract, information required in the offer, and (for competitive acquisitions) the criteria that will be used to evaluate the offer and the relative importance of evaluation factors. 

It is important that Solicitations are crafted in a manner that clearly communicates both the Government’s need and the planned evaluation methodology, and it is imperative that the Government then follow that methodology during the Evaluation. The Government Accountability Office (GAO) consistently denies protests (see NOAA APG 2.3 and NOAA APG 5.1) where it finds that agencies acted consistently with the Solicitation. Conversely, GAO has consistently sustained protests where the Solicitation was unclear or the agency acted inconsistent with the terms of the Solicitation. 

	1.28.1 Oral Solicitations   


When the following conditions are met, the EA KO may solicit contracts orally (FAR 13.106-1(c)):

· The acquisition does not exceed the SAT.

· Oral solicitation is more efficient than using electronic means.

· Notice may not be required because of FAR 5.101 (Dissemination of Information under Publicizing Contract Actions).

Per FAR 15.203(f), oral solicitations are authorized for procurements above the SAT (i.e., FAR Subpart 13.5 or Part 15) in situations where a written solicitation for supplies or services would be to the detriment of the mission or operation. The EA KO must document the contract file to support the use of an oral solicitation. The following should be included in the contract file (FAR 15.203(e and f)):

· Solicitation number and date.

· Name, address (including electronic address and facsimile address, if appropriate), and telephone number of the EA KO.

· A description of the requirement including quantity and required delivery dates.

· Type of contract contemplated.

· Applicable certifications and representations.

· Anticipated contract terms and conditions.

· Instructions to offerors and evaluation criteria for other than sole source actions.

· Proposal due date and time.

· Other relevant information; e.g., incentives, variations in delivery schedule, cost proposal support, and data requirements.

· Rationale for use of oral solicitations.

· Sources solicited, including the date, time, name of individuals contacted, and prices offered.

	1.28.2 Written Solicitations   


RFQs and RFPs are used to communicate an agency’s needs to potential suppliers during negotiated acquisitions. At a minimum, the Solicitation should include the following:

· Government’s requirement;

· Anticipated terms and conditions that will apply to the contract;

· Information required in the offeror’s proposal; and

· Factors and sub factors used to evaluate proposals and their relative importance. FAR Part 13 solicitations are not required to include subfactors nor state relative importance of any factors.

Written solicitations should be developed in C.Buy if it is available. Otherwise, solicitations may be issued using SF 18 Request for Quotations or SF 1449 Solicitation/Contract/Order for Commercial Items. 

Letter RFP. The EA KO authorizes letter RFPs when the acquisition is to be sole sourced or in other appropriate circumstances. The following should be included in a Letter RFP (FAR 15.203(e)):

· RFP number and date;

· Name, address, and telephone number of EA KO (in addition email address and facsimile number, if appropriate);

· Type of contract contemplated;

· Quantity, description, and required delivery dates for the item;

· Applicable certifications and representations;

· Anticipated terms and conditions;

· Instructions to offerors and evaluation criteria for other than sole source actions;

· Proposal due date and time; and

· Any other relevant information.

	1.29 Solicitation Contents


	1.29.1 CLINS   


Section B identifies all the supplies, data, and services to be procured and should reflect the requirements in the PWS/ SOW or Specifications identified in Section C. Contracting Officers account for all end items (goods or services) including Options by creating a Contract Line Item Number (CLIN) structure. All CLINs including Options must be priced at the time of contract award. The CLIN structure, laid out in table format, varies by contract and procurement type. For more information on CLINS and developing CLIN structures in a solicitation, see NOAA APG 2.2.2.2. 

	1.29.2 Provisions and Clauses   


The majority of orders and contracts in the emergency acquisition environment are awarded under FAR Part 12 Acquisition of Commercial Items and FAR Part 13 Simplified Acquisition Procedures. Become very familiar with the Solicitation Provisions and Contract Clauses identified in 
FAR Subpart 12.3 as well as those in FAR Subpart 13.3. 
These provisions and clauses are needed to manage your orders and contracts from solicitation through award, administration, and final payment. 

C.Buy and its clause logic should be used to the maximum extent possible. In its absence, see the Clause Matrix — Commercial Items, Clause Matrix — Construction Contracts, and Clause Matrix — Non-Commercial Services.

Contractor compensation structure – Application of Labor Laws to Government Acquisitions (FAR Part 22) is not waived in an emergency or contingency environment except for those emergency acquisitions conducting outside of the United States FAR 42.302(a)(1).

Contractor insurance plans –At a minimum, include provisions to cover damage to Government property and to limit Government liability. FAR clauses 52.228-5 (Insurance – Work on a Government Installation) and 52.228-7 (Insurance – Liability to Third Persons) are good starting points. If Overseas, (FAR 42.302(a)(2)): Consult with Counsel to determine what insurance is required by the Status of Forces Agreement (SOFA) or other international agreement. If none exists, or there is no mention of insurance requirements, be prepared to work with Counsel to draft an insurance clause for the particular locality in which you are contracting. 

Prompt Payment Act – The Prompt Payment Act sets forth the time frame within which the Government must pay Contractors for delivered supplies and services (see FAR Subpart 32.9 and SAP Section 9.10.1). Many Contractors offer a discount to Customers who pay sooner than the Prompt Payment Act allows. The EA KO should make every effort to obtain the prompt payment discounts offered within each Contractor’s quote. The clause at FAR 52.232-8, Discounts for Prompt Payment, should be included in written solicitations and resulting awards that also include FAR 52.232-25, Prompt Payment. Since there is no guarantee that payment will be made within the quoted discount period, prompt payment discounts may not be considered when evaluating quotations for award. 

Fast Payment Procedures – Per FAR 13.401, the fast payment procedure allows payment under limited conditions to a contractor prior to the Government’s verification that supplies have been received and accepted. The procedure provides for payment for supplies based on the contractor’s submission of an invoice that constitutes a certification that the contractor a) has delivered the supplies to a post office, common carrier, or point of first receipt by the Government; and b) shall replace, repair, or correct supplies not received at destination, damaged in transit, or not conforming to purchase agreements. Note that the EA KO shall be primarily responsible for collecting debts resulting from failure of contractors to properly replace, repair, or correct supplies lost, damaged, or not conforming to purchase requirements (see FAR 32.605(b) and FAR 32.606). When it is intended that fast payment procedures be used in a contract, the clause at FAR 52.213-1, Fast Payment Procedure, should be included in the Solicitation. In order to use fast payment procedures, the conditions of FAR 13.402 must apply. 

Economic Quantity Discounts – Each solicitation for supplies is required, if practicable, to include the provision at FAR 52.207-4, Economic Purchase Quantity-Supplies. This provision invites each Quoter to: (1) state an opinion on whether the quantity of the supplies requested is economically advantageous to the Government, and (2) if applicable, recommend quantities that would be more economically advantageous. If quantity discounts are quoted and a significant price variation is evident between the requested quantity and the quoted discounted quantities (which identify significant savings for the Government) the buyer must consult with the Client/requesting activity prior to award to identify the potential savings. When consultations with the Client result in a change in the requested quantity, the EA KO must request revised quotes from the participating Offerors per the revised quantity. 

	1.29.3 Government Furnished Property, Material, Equipment, or Information   


Government-Furnished Property (GFP) is tangible property in the form of Material (GFM) or Equipment (GFE) that is owned or leased by the United States Government and is subsequently made available to a Contractor. There are subtle differences among the different types: 

· GFP must be returned to the Government at the conclusion of the contract. 

· GFM is incorporated into a deliverable end item or consumed in the performance of a contract. 

· GFE is furnished to Contractors usually for manufacturing, installation, repair, or rework (as identified in the SOW/PWS). 

 For more information, see NOAA APG 2.2.4. 

	1.29.4 Restrictions on Certain Foreign Purchases   


(OCONUS and overseas) In a declared contingency, the EA KO may make emergency acquisitions in direct support of U.S. or allied forces deployed in military contingency, humanitarian, or peacekeeping operations in a country or region subject to economic sanctions administered by Office of Foreign Assets Control (OFAC) http://www.treas.gov/ofac if necessary.

	1.29.5 Notices to Offerors and Evaluation Factors for Award   


For planned acquisitions above the SAT, the Contracting Officer is required by the FAR to consider both price and non-price factors (past performance in particular) when evaluating proposals. The relative importance of those factors is up to the Contracting Officer or other source selection authority. It may be challenging at a deployed location to ascertain the past performance histories of potential suppliers. Be prepared to document your contract file with the efforts you take to do so, even if past performance information cannot reasonably be found.

It is important that the Government describes its needs by communicating in a way by which the requirement can be effectively obtained. Federal statutes and the FAR establish the policy for describing agency needs, and stipulate that requirements be written in a way that promotes full and open competition as required by the Competition in Contracting Act (CICA). It is particularly important to maximize competition in the emergency acquisition environment to the maximum extent possible, as you may find that many offerors do not have the capability to supply the supplies or services that they claim they can.

	1.30 Sole-Source Environment


If the EA KO determines that full and open competition cannot be obtained, he or she must document the contract file with a Justification and Approval (J&A) (JOTFOC per NOAA Acquisition Handbook Part 6).  In an emergency acquisition environment sole source for SAP acquisitions from $1 million to $11 million, FAR 13.501 procedures should be used. For large contracts over $11 million, pursuant to FAR Part 15, the procedures of FAR Part 6 should be followed. For Delivery Orders pursuant to FAR Part 8 J&A, FAR 8.405-6 should be followed. 

For more information, including J&A approval authorities, see NOAA APG 1.8.1. 

	1.31 Amendment of a Solicitation 


In an emergency acquisition environment, requirements from the Client will continuously change. Therefore, it is necessary to know what conditions are required to make an amendment to the solicitation. Amendments are filled out and distributed on the Standard Form 30 -Amendment of Solicitation/Modification of Contract. 

There are several conditions when amendments to a solicitation (SF 30) may be necessary or in the best interest of the Government. They are changes to the following:

· Quantity.

· Specifications.

· Delivery schedules.

· Date for receipt of quotes or offers.

· Any other change that can directly affect the performance of the contractor.

For more information, including data required on an SF 30, see NOAA APG SAP 9.5.1. 

	1.32 Solicitation Record


All information attained during the Solicitation phase must be documented in the contract file. At a minimum, the EA KO should include the following for each quote received within the allotted timeframe for responses:

· Identification of Quoter (business name, address, phone number, and POC).

· Date/time of quote received.

· Quoter’s business size representation.

· Other qualifications.

· Brand name and model, part or catalog number of each quoted item.

· Country of origin of quoted item.

· Unit and extended price for each product or service.

· Total price of all quoted items.

· Proposed delivery date.

· Transportation terms.

· Quantity or trade discounts offered, if applicable.

· Minimum order charge, if applicable.

· Prompt payment discounts, if applicable.

· The EA KO can document this information using the EA KO Simplified Acquisition Documentation Record or, for purchases exceeding the SAT, in a streamlined BCM. See Section 8.5. 

	8.0  Evaluation Phase 


Once offers are received, all must be evaluated to ensure that award is made to an Offeror who is responsive to the Solicitation, meets any selection criteria that were established within the Solicitation, is able to perform (per FAR Part 9), and offers the needed supplies and/or services at a fair and reasonable price. 

All quotes received must be considered impartially by the EA KO, taking into consideration transportation charges as appropriate. Quotations or offers must be evaluated on the basis established in the Solicitation and the evaluation results documented in the contract file. The Contracting Officer has broad discretion in fashioning suitable evaluation procedures in the Solicitation but must ensure adherence to the procedures during the Evaluation. 
Several methods of evaluation are included in this section. In addition to price evaluation techniques, the EA KO should consider other factors that affect the total price to be paid, such as minimum order charges, packing/packaging charges, and special marking charges. Each of these factors has the ability to increase the total acquisition price. The EA KO may evaluate quotations based on price alone or price and other factors (e.g., past performance, delivery, quality). Suppliers must be advised that quotations are solicited and award will be made on factors other than price alone. Those factors must have been identified in the Solicitation. 

	1.33 Fair and Reasonable Price Determination


All actions over the micro-purchase threshold must have a written “fair and reasonable” determination, which is documented in the contract file (FAR 13.106-3 and FAR 15.405). A fair and reasonable price is one that is fair to both parties involved in the acquisition – Government and Contractor – considering the promised quality and timeliness of the Contractor’s performance. Typically, there is not one singular price that is fair and reasonable, but there exists a range of acceptable prices, considering the character of the marketplace in which the supply or service is normally sold and the degree of competition available. Market research, current market price/conditions, previous purchases, catalogs, advertisements, similar items in a related industry, value analysis, the EA KO’s personal knowledge of the items being purchased, comparison to an Independent Government Cost Estimate (IGCE), or any other reasonable basis should all be considered when making a determination of price reasonableness. 

For procurements greater than the micro-purchase threshold but less than the Simplified Acquisition Threshold (SAT), the EA KO shall document fair and reasonable price determination for the contract file in an EA KO Simplified Acquisition Documentation Record. The EA KO should provide adequate documentation to support his/her determination. For procurements using Simplified Acquisition Procedures (SAP) under FAR Subpart 13.5, the EA KO must complete a more robust document, a streamlined Business Case Memorandum (BCM). See the SAP Pre/Postnegotiation BCM and SAP Postnegotiation BCM in the NOAA APG BCM Module. 

If only one quote is received in response to a solicitation, price reasonableness still needs to be determined. The EA KO must evaluate all quotations to determine if competition has resulted in a fair and reasonable price. Wide variations in prices may be an indication that an Offeror does not understand the requirement or is trying to “buy-in” to the procurement. The EA KO must explain wide discrepancies in quoted prices in determining the prices fair and reasonable. Additionally, he/she shall obtain approval of the EA KO Simplified Acquisition Documentation Record, or of the streamlined BCM, depending on the dollar value of the requirement.

	1.34 Price Analysis


Price Analysis is the process of examining and evaluating a proposed price without evaluating its separate cost elements. Several techniques can be used to perform Price Analysis (see FAR 13.106-3 and FAR 15.404-1).

i. Comparison of proposed prices received in response to the Solicitation. Normally, adequate price competition establishes price reasonableness (see FAR 15.403-1(c)(1)). 

ii. Comparison of previously proposed prices and previous Government and commercial contract prices with current proposed prices for the same or similar items, if both the validity of the comparison and the reasonableness of the previous price(s) can be established. 

iii. Use of parametric estimating methods/application of rough yardsticks (such as dollars per pound or per horsepower, or other units) to highlight significant inconsistencies that warrant additional pricing inquiry. 

iv. Comparison with competitive published price lists, published market prices of commodities, similar indexes, and discount or rebate arrangements. 

v. Comparison of proposed prices with Independent Government Cost Estimates (IGCEs). 

vi. Comparison of proposed prices with prices obtained through market research for the same or similar items. 

vii. Analysis of pricing information provided by the Offeror. 

For more information, see NOAA APG SAP Module 7.2 or NOAA APG BCM Module 6.1. 

	1.35 Negotiations


When setting the price of an item, keep in mind the first price quoted is usually only a starting position for negotiations. The EA KO's bargaining position is enhanced when the product or service is available elsewhere, or the requirement is not urgently needed. If these two factors are reversed and the contractor is aware of that, the EA KO may be hard pressed to negotiate a better deal.

	1.36 Evaluation Techniques


Each offer is evaluated based upon the evaluation methodology chosen and approved during the Planning phase and against the evaluation factors publicized in the Solicitation. 

	1.36.1 Streamlined Evaluation Procedures   


Per FAR 13.106, the following are not required and should generally not be used for procurements less than or equal to the SAT: formal evaluation plans, establishing a competitive range, conducting discussions, and scoring quotations or offers. For some commercial procurements under the SAT, the EA KO may compete on price alone. EA KOs may conduct comparative evaluations of offers. EA KOs are encouraged to use best value (FAR 13.106-1(a)(2)).

Evaluation of other factors, such as past performance, does not require the creation or existence of a formal database, and may be based on information such as the EA KO’s knowledge of and previous experience with the supply or service being acquired, Client surveys, or other reasonable basis. 

Upon receipt of quotations or offers, the EA KO may:

· After preliminary consideration of all quotations or offers, identify one that is suitable to the Client, such as the lowest priced brand-name product, and quickly screen all lower priced quotations or offers based on readily discernible value indicators, such as past performance, warranty conditions, and maintenance availability; or 

· Where an evaluation is based only on price and past performance, make an award based on whether the lowest priced of the quotations or offers having the highest past performance rating possible represents the best value when compared to any lower priced quotation or offer. 

	1.36.2 Evaluation Procedures for Negotiated Contracts Under FAR Part 15   


Best Value/Tradeoff. Under the tradeoff process, both cost (or price) and non-cost factors are evaluated, and the contract is awarded to the Offeror proposing the combination of factors that represents the overall best value based on the evaluation criteria and rating scale as defined in the Source Selection Plan (SSP). For more information, see NOAA APG 3.1. 

Determining a Responsible Contractor: No purchase or award shall be made unless the EA KO makes an affirmative determination of responsibility. The Contracting Officer’s signing of a contract constitutes a determination that the prospective Contractor is responsible with respect to that contract. For more information, see FAR 9.104 and NOAA APG BCM Section 10.1.12. 

	1.37 Evaluation Documentation


Contracting Officers are always relied upon to be good stewards of the taxpayers’ dollars; they have a fiduciary responsibility on behalf of the Federal Government to make smart contracting decisions in the best interest of the Government and its people. Business Case Memorandums (BCMs) serve as the formal record of sufficient analysis and sound business decisions during the contracting process, engendering confidence in taxpayers and industry partners through the source selection process. 

For procurements above the micro-purchase threshold but below the SAT, EA KOs may use the EA KO Simplified Acquisition Documentation Record.

For commercial acquisitions above the SAT up to $11M pursuant to FAR Subpart 13.5, EA KOs may use a Streamlined BCM using SAP under FAR 13.5: SAP Pre/Postnegotiation BCM Template and the SAP Postnegotiation BCM Template.

It is recommended that the EA KO establish an internal supplemental review requirement to approve actions over $1 million. Counsel should also be included as part of this review process. 

For more information, see the NOAA APG BCM Module. 

	9.0  Award Phase


In the Award phase, the Contracting Officer awards a requirement to the responsive and responsible Contractor who represents the best value to the Government. The Award phase of the procurement process is important because it finalizes the Government’s negotiations with the Contractor, resulting in the Government making an offer to the Contractor to provide the required supply or service.

	1.38 Contract Award Notification


Public announcement of contract awards is normally required for all actions valued at $5.5 million or more; however, contracts placed with foreign firms when the place of delivery or performance is outside the United States and its outlying areas are exempt from this requirement (FAR 5.303(a)(2)). 

For more information on award notification, see NOAA APG 4.1.2. 

	1.39 Preaward Protests


A preaward protest is a written objection to a solicitation or proposed award by an actual or prospective Offeror with direct economic interest in the procurement. 

Per FAR 33.103(f), upon Agency receipt of a protest before award, a contract may not be awarded, pending agency resolution of the protest, unless contract award is justified, in writing, for urgent and compelling reasons or is determined, in writing, to be in the best interest of the Government. Such justification or determination shall be approved at a level above the contracting officer, or by another official pursuant to agency procedures.

Per FAR 33.104(b), upon GAO receipt of a protest before award, a contract may not be awarded unless authorized, in accordance with agency procedures, by the head of the contracting activity, on a nondelegable basis, upon a written finding that urgent and compelling circumstances which significantly affect the interest of the United States will not permit awaiting the decision of the GAO. 

For more information on protests and filing procedures, see NOAA APG 2.3. See also EA KO’s Final Decision Letter Template. 

	1.40 Postaward Debriefiengs


A postaward debriefing is a meeting in which the Contracting Officer explains to an Offeror the basis for contract award. Postaward debriefings may be requested by successful and unsuccessful Offerors. Debriefings may be done orally, in writing, or by any other method acceptable to the Contracting Officer. Per FAR 13.106(3)(c), for acquisitions not exceeding the SAT and for which automatic notification is not provided, notification to unsuccessful suppliers shall be given only if requested. 

For more information on postaward debriefings, see NOAA APG 4.5. 

	1.41 Assignment of Contract Administration Functions


A list of required contract administration functions is provided at FAR 42.302. 

The Defense Contract Management Agency (DCMA) is available to assist DOD and non-DOD agencies in post-award contract management.   DCMA's role in the emergency acquisition contracting environment, visit the DCMA website (http://www.dcma.mil//communicator/archives/fall%20winter%202000/16-CCAS.htm).

	1.41.1 Contracting Officer’s Representative (COR) Assignment   


The EA KO may designate a Contracting Officer’s Representative (COR) when the contract requires monitoring and surveillance efforts beyond what the EA KO is reasonably able to provide. The COR provides technical direction/clarification and guidance with respect to the contract Specification or SOW. The COR’s contract administration duties can be simple or complex and time-consuming depending on the type of contract, Contractor performance, and the nature of the work. 

	COR Eligibility, Delegation, and Responsibilities

	Requisites for COR eligibility
	Be a Government employee. 

	
	Be qualified by formal COR training and have technical experience commensurate with the responsibilities to be delegated. See DOC CAM 1301.670.

	“DOs” for COR Delegation
	Do obtain written designation, with copies furnished to the Contractor. 

	
	Do include the following in the Designation Letter (see Sample COR Appointment Letter): 

· The extent of the COR's authority to act on behalf of the EA KO as well as the method of contract monitoring appropriate to the particular contractual effort. 

· Limitations on the COR's authority. 

· Period covered by the designation. 

· A statement that the authority is not redelegable. 

· A statement that the COR may be personally liable for unauthorized acts/commitments. 

	
	Do complete acknowledgment/acceptance portion of the COR Designation Letter, and sign and return the original to the EA KO.

	“DO NOTs” for COR Delegation
	Do Not delegate authority to make any commitments or changes that affect price, quality, quantity, delivery, or other terms and conditions of the contract.*



	COR Responsibilities & Duties**
	Maintain currency of training through attendance at mandatory refresher training sessions at least once every three years.

	
	Maintain a file for each contract assigned that includes, at a minimum, the following: 

· A copy of the COR Designation Letter. 

· Documentation of actions taken in accordance with their delegation of authority. 

Quality Assurance Surveillance Plan (QASP) and records of its implementation, use, and results. 

	
	Provide surveillance and oversight to include the following: 

· Services performed. 

· Overall administration of the contract. 

· Receipt and acceptance of contract deliverables. 

· Verifying the accuracy of contract invoices. 

· Monitoring contract expenditures. 


* Specific to COR limitations, a COR SHALL NOT: 

· Make any agreement with the Contractor requiring the obligation of public funds (sign contracts, DOs/TOs, POs, or modify a contract or order, or in any way obligate payment of funds by the Government); 

· Encourage the Contractor by words, actions, or a failure to act to undertake new work or an extension of existing work beyond the contract period; interfere with the Contractor's performance by “supervising” Contractor employees or otherwise directing their work efforts; 

· Authorize a Contractor to obtain property for use under a contract; 

· Allow Government property accountable under one contract to be used in the performance of another contract; 

· Issue instructions to the Contractor to start or stop work; 

· Order or accept goods or services not expressly required by the contract; discuss acquisition plans or provide any advance information that might give one Contractor an advantage over another Contractor in forthcoming procurements, and re-delegate COR authority or responsibilities. 

· ** For further details on COR responsibilities and duties, see NOAA APG 5.3.1 and DOC CAM 1301.670. 

The designation of a COR remains in effect throughout the life of the contract unless sooner revoked by the EA KO, automatically revoked upon separation of the COR from Government service, or COR reassignment. The EA KO should stress to the COR’s supervisor that they be notified immediately in writing if the designated COR is transferred, reassigned, will be absent for an extended period, or is otherwise unable to fulfill the responsibilities of the position. Termination of a COR follows the same procedures as designating a COR: it is accomplished by formal letter forwarded to the applicable parties, and receipt acknowledged. The COR Revocation Letter (see Sample COR Revocation Letter) shall be distributed to the Contractor, and retained in the contract file. 

	1.42 Contract/Modification/Order Distribution


Per FAR Subpart 4.2, the EA KO is responsible for distributing copies of contracts, contract modifications, or orders. FAR Subpart 4.2 specifies that distribution must take place within 10 working days of execution. In an emergency acquisition environment, data should be disseminate 

The EA KO must distribute copies of all contracts, modifications d at the earliest available time. 

, and orders to the following (at a minimum):

· EA KO (retains original)

· Contractor

· Paying Office (e.g., NOAA Finance Office)

· Client

· Accounting/Finance Office whose funds are obligated

· Cognizant Auditors, as applicable

· Security Office, as applicable

· COR, as applicable

	1.43 Reporting Contract Actions


Reporting contract actions is a requirement for all DOC Contracting Offices. Procurement reports are submitted to the Federal Procurement Data System – Next Generation (FPDS-NG), which generates a Contract Action Report (CAR). Per FAR 4.602, a CAR is required for all contracting actions that obligate or deobligate funds above $3,000 within three business days of executing an action. In addition, all modifications, regardless of price, must also be reported. 

In an emergency acquisition environment or while overseas, reporting electronically may not always be possible. Therefore, actions that require reporting shall be accomplished upon arrival to an area in which internet connectivity is available; this may be upon redeployment, movement to sustainment phase, or return to routine operations. FPDS-NG is a centralized web-based system that is primarily used for machine-to-machine communication of contractual data but can be used manually for such situations where regular internet access is not available (essentially contingency operations). Upon contract award, the EA KO should prepare and complete an Express CAR in FPDS-NG. Express CARs allow for the use of generic DUNS when working with Miscellaneous Foreign Contractors. 

For more information, see the FPDS-NG website and the FPDS-NG User Manual for details on how to use the system.   
	1.44 Methods of Awarding Simplified Acquisitions


· GCPC (see NOAA APG SAP Section 8.9.1). 

· Purchase Orders, including Oral Purchase Orders (see NOAA APG SAP Module 8.9.2). 

· Unpriced Purchase Orders (see NOAA APG SAP Module 8.9.3). 

· Blanket Purchase Agreements (BPAs) (see NOAA APG SAP Section 8.9.4). See also BPAs in an Emergency acquisition contracting Environment and associated BPA Checklist. 

· Indefinite Delivery Contracts (IDC) and Delivery/Task Orders (see NOAA APG SAP Section 8.9.5).
· Imprest Funds:

· Imprest funds are petty cash funds advanced to a designated custodian for cash disbursements (i.e., cash purchases). An imprest fund allows over-the-counter cash purchases for actions that do not exceed $500 (a higher limit may be established for Emergency Acquisitions) when other simplified acquisition methods cannot be used. 

· Third Party Drafts (check-like instruments drawn on and paid by an outside contractor (“draft company”) or financial institution).

	1.45 Contract Award Forms


· SF 44 

· SF 44 Purchase Order Invoice Voucher is a multi-use document that includes the PO, receiving report, Vendor invoice, and public voucher. It is a pocket-size form intended for on-the-spot, over-the-counter purchases when away from the purchasing office. The SF 44 will only be used when all other purchase methods are unavailable (often in an emergency acquisition situation or other unusual and compelling urgency). 

· The SF 44 may not exceed $2,500, except for the purchases in support of contingency operations where the agency may establish higher dollar limitations (See FAR 18.201). 

· SF 1449 Solicitation/Contract/Order for Commercial Items (see NOAA APG SAP Section 8.10.1). 

· OF 347 Order for Supplies or Services (see NOAA APG SAP Section 8.10.2). 

Document Numbering: Procurement documents are issued using the Uniform Procurement Instrument Identification Number (PIIN) system and shall be numbered in accordance with the NOAA Acquisition Handbook. See Section 6.2 for more information on the Uniform PIIN System. 

	10.0 Postaward Phase


The funding and award of contracts are important duties for the EA KO, but the job is far from finished at this point. The EA KO must fully document contract actions, monitor the performance of contractors, oversee inspection and acceptance, and award modifications as required. The expedited methods used to obtain commercial sources of products and services may require definitization, or even ratification, of loose and general agreements. At the time of contract close-out, the EA KO must perform all necessary activities, ensuring that the contract file is documented and retained for the appropriate period of time, as specified in FAR 4.805.
	1.46 Ratification of Unauthorized Commitments


An Unauthorized Commitment (UC) is an agreement that is not binding solely because the Government representative who made it lacked the authority to enter into that agreement on behalf of the Government (FAR 1.602). Contracts, contractual commitments, and changes to contracts may be entered into and signed on behalf of the Government only by appointed Contracting Officers, and Contracting Officers may bind the Government only to the extent of the authority delegated to them. 

EA KOs may receive requests to issue contracts to cover commitments that unauthorized individuals made due to an urgent and compelling requirement. The ordering and acceptance of supplies and services without benefit of a legal contract constitute improper acts and do not obligate the Government for the items ordered, but may incur a personal liability to the individual who made the commitment. Such agreements can be ratified, or approved, after they have been illegally authorized, but only by the proper official as stated in DOC and NOAA policy.

For more information, including associated templates, briefs, and checklists, see NOAA APG 5.11. 
	1.47 Postaward Protests


An unsuccessful Offeror may file a postaward protest with one or more of the following entities: the Agency (NOAAContracting Officer or Level Above the Contracting Officer per CAR 1352.233-71 Service of Protest), the Government Accountability Office (GAO), or the U.S. Court of Federal Claims (COFC). 

Per FAR 33.103(f), upon Agency receipt of a protest after award, the contracting officer shall immediately suspend performance, pending resolution of the protest within the agency, including any review by an independent higher level official, unless continued performance is justified, in writing, for urgent and compelling reasons or is determined, in writing, to be in the best interest of the Government. Such justification or determination shall be approved at a level above the contracting officer, or by another official pursuant to agency procedures.

Per FAR 33.104(c), upon GAO receipt of a protest after award, a contract may not be awarded unless authorized, in accordance with agency procedures, by the head of the contracting activity, on a nondelegable basis, upon a written finding that urgent and compelling circumstances which significantly affect the interest of the United States will not permit awaiting the decision of the GAO. 

In the event of a protest, CCOs should seek Counsel input. See NOAA APG 5.1 for more information.

	1.48 Postaward Conferences


A postaward conference provides the best opportunity to discuss differing cultural and business practices. The objective is to get contractors to understand our procurement rules as early as possible in the acquisition process. (See FAR Subpart 42.5) 

	1.49 Monitoring Contractor Performance


Contract modifications and claims demand skillful, prompt attention. EA KOs can significantly reduce the risks associated with contract administration and termination by taking proactive measures and making informed decisions. The Contracting Officer's Representative (COR) can help the EA KO by serving as his or her eyes and ears during contract performance.


	1.49.1 Contracting Officer’s Representative (COR) Responsibilities    


A COR’s responsibilities are commensurate with the complexity, value, technical direction, and monitoring required for a given contract and are specified in the COR Appointment Memorandum. The COR shall perform the duties and comply with the responsibilities and limitations specified in the COR Appointment Memorandum including the documentation of actions taken under such delegation of authority. For more information on COR responsibilities, including a COR File Documentation Checklist, see NOAA APG 5.3.1. See also the Emergency Acquisition COR Training Slides for EA KOs to employ when helping their CORs prepare for their duties.

	1.49.2 Ordering Officer Responsibilities   


As EA KO you may have cognizance over one or more ordering officers. An ordering officer has, within the limits of assigned authority, the ability to sign, issue, and modify delivery orders/task orders under existing contractual vehicles, including blanket purchase agreements (BPA) through Delegated Procurement Authority issued by the HCOs. They may also be given authority to make purchases at or below the micro-purchase threshold.

Ordering officers are typically not contracting personnel. It is essential that the EA KO brief each ordering officer on the policies and procedures applicable to the authority delegated in the appointing letter. The ordering officer should also be familiar with procurement ethics and integrity requirements.

	1.49.3 Contractor Performance Assessments   


FAR Part 42 mandates that past performance data be collected, and FAR Part 15 requires the data to be used in source selection evaluations of prime Contractors. Formal past performance collection is typically facilitated through a online database (such as CPARS or NIH Contractor Performance System (CPS)) system) for collecting performance contract data. DOC/NOAA plans to establish use of the NIH CPS Automated Information System (AIS) to collect Past Performance Information (PPI) and pass it to the Federal Past Performance Information Retrieval System (PPIRS) where PPI will be available to be retrieved by all Services. For more information, see NOAA APG 5.3.2. 

In an emergency acquisition environment, access to CPS and inputting foreign vendors (when applicable – emergencies or contingencies as authorized outside the U.S.) into the system may not be feasible, so it is important for the EA KO to develop his own method for tracking and documenting contractor performance. This assessment information should be documented in a format that will be useful to future EA KOs in that environment. (See discussion regarding Deployed Emergency acquisition contracting Officer’s Continuity book in Section 6.1.) 

	1.50 Modifications


In an environment when time is often the largest constraint, EA KOs may want to issue a unilateral modification (also known as a “change order” for non-commercial procurements) because it allows the EA KO to direct the contractor immediately to perform work – no RFP or negotiations are required upfront. However, there are two aspects of risk the EA KO must consider:
· Unilateral modifications are typically unpriced, and the Government must be ready to incur costs. Remember that you are asking the contractor to perform quickly, and this may prove costly to the Government.
· Many emergency or contingency contracts are based on negotiation, and a unilateral modification bypasses this step. Many contractors may view this direct approach as rude and unwelcome. Establishing a good working relationship with local vendors and reassuring them that although time constraints require the use of unilateral change orders, the Government will certainly negotiate a fair and equitable adjustment when the time permits can minimize this risk.
Generally, there must be "consideration" whenever a contract is modified. Consideration is the benefit each party confers upon the other for the modification; it is required to seal a new bargain. Consideration is something of value that is given in exchange for something else and thus can take many forms, including monetary. Other forms can involve changes in specifications or work statements, delivery, payment, or other contract terms and conditions. For more information, see NOAA APG 5.5.1. 

	1.51 Exercising Options


Contract prices as well as terms and conditions are negotiated and agreed upon at the time of (bilateral) award, and the Option Clause in the contract gives NOAA the unilateral right to purchase additional products/services or extend the term of the contract at pre-agreed prices and/or terms. Options may be appropriate where the market is relatively stable, price inflation is fairly predictable, the nature of the contract is not likely to change significantly between award and the time the Option is exercised, or where it may be difficult to test the market at a future date. For details as to when Options are appropriate, see NOAA APG 2.2.3 Options. For evaluating Options prior to contract award, see NOAA APG BCM Module. And for more information on exercising options, see NOAA APG 5.6. Note: the schedule identified in NOAA APG 5.6 would likely be significantly compressed at the discretion of the EA KO in an emergency acquisition environment. 

	1.52 Stop-Work Order


Situations may occur during contract performance that cause the Government to order a suspension of work or a work stoppage. Generally, a stop-work order will be issued only if it is advisable to suspend work pending a decision by the Government and a supplemental agreement providing for the suspension is not feasible. Stop-work orders shall not be used in place of a termination notice after a decision to terminate has been made. Issuance and cancellation of a stop-work order must be approved at a level above the EA KO. 

For more information on stop-work orders, see NOAA APG 5.7 and FAR Subpart 42.13.

	1.53 Terminations, Withdrawals and Cancellations


	1.53.1 Terminations of Contracts   


There are three options for termination of contracts. Once you have decided which method to pursue, if needed, be prepared to negotiate a fair and reasonable settlement. Remember that termination implies a breach of contract, and adequate compensation is appropriate.
1. Termination for Default (T4D). When the contractor fails to perform as required, the EA KO may be forced to terminate the existing contract and begin reprocurement under a new contract. Be aware, however, that defaulting a contractor may very well impact his reputation in the local economy. Additionally, if you anticipate needing to enter into another contract, especially in areas with limited sources, defaulting the vendor on an existing contract may hinder future contracts. In a default situation, the EA KO should also be prepared to reprocure and invoke the replacement contract doctrine in order to reuse otherwise expired funds.
2. Termination for Convenience (T4C). The rapid pace at which requirements change can often result in a situation where the Government no longer needs the supplies or services for which it has contracted. Asking a contractor to stop providing these supplies or services can often be met with confusion. Be aware that regardless of your reason for not wanting performance to continue, the contractor may perceive that you are simply not satisfied with his performance.
3. Termination for Cause. Contracts for commercial items purchased under the procedures outlined in FAR Part 12 may be terminated for convenience or for cause. In general, the constraints of FAR 49 (T4C) and FAR 49.4 (T4D) are inapplicable. Procedures for termination of commercial item contracts are provided at FAR 12.403.
FAR Subpart 49.1  provides specific definitions, policy, and limitations regarding the termination of contracts. For more information, see SAP 9.13. See also Notification of Termination Letter Template. 

	1.53.2 Withdrawals and Cancellations of Purchase Orders   


Withdrawal of Purchase Order. A unilateral purchase order (PO) that has not been accepted in writing or where performance has not yet been initiated by the Contractor may be withdrawn at any time before (a) the Contractor furnishes the supplies/services, or (b) the Contractor proceeds with work to the point where substantial performance has occurred. The EA KO may withdraw the order through use of a unilateral modification. 

Cancellation of Purchase Order. A PO may be cancelled if acceptance has not yet occurred or by mutual agreement between the Government and the supplier. A partial cancellation occurs if, after placing an order, the EA KO decides that some of the items from that order should be deleted. Only an EA KO has the authority to cancel a PO. 

If, after acceptance, the EA KO initiates cancellation, the Contractor shall be asked to agree to cancellation without cost or liability to either party. If the Contractor agrees, the cancellation is effected on an SF 30, signed by both parties. If the Contractor does not accept the cancellation or claims that costs have already been incurred, the EA KO shall process the termination action as prescribed by FAR Part 49. Before beginning such action, the case will be referred to Counsel; action shall be withheld pending advice. 

	1.54 Acceptance and Receipt


Some DOC procurement offices may develop and use web-based systems to enable the electronic capability of acceptance and receipt. Currently, there is no web-based system used globally in an emergency acquisition environment. Therefore, standard forms and manual methods must be utilized for acceptance and receipt. 

	1.55 Payment


The Government has an obligation to ensure that Contractors are paid in a timely manner for supplies and services provided to them. When preparing and issuing a contract or orders, Contractor invoicing instructions should be established. 

Local business practices, a less than stable environment, and the contractor's lack of knowledge of our payment procedures may require EA KOs to arrange for immediate payment. Immediate payment can be made through the imprest fund or check. Payment for services may be appropriate at the conclusion of each workday, workweek, or upon each specified period of performance. Responsiveness of contractors is directly attributed to the timeliness of the finance officer. Advance payments are the least preferred method of payment and are not advisable. Contractors learn from one another and advancing pay to one may set a precedent. Also, recouping money or forcing a contractor to perform according to contact standards through negotiation and litigation after an advance payment may not get the mission accomplished in a timely manner. Local business practices of bargaining, hours of conducting business, and business on weekends or local holidays must be considered in the daily operations of the contract activity when determining delivery of the supplies or services.

See Section 7.4.2 for information on Prompt Payment, Fast Payment, and Economic Quantity Discounts and the requisite clauses that facilitate their use. 

	1.56 Claims and Requests for Equitable Adjustment 


Any change in requirements made by the EA KO to a contract via the Changes clause can result in the Contractor submitting to the Government a Request for Equitable Adjustment (REA) and/or Claim for an equitable adjustment in the contract price, the delivery schedule, or both. For example, the Government could issue a unilateral change order in accordance with the applicable Changes clause, or the Contractor could initiate a Claim based on Government-caused work delays or other issues leading to increased costs (e.g., excessive inspection; items repaired/services performed under warranty that were later deemed to be the Government’s fault; or late delivery of Government Furnished Property (GFP) which delayed work). 

In the event of a claim or REA, HCOs should seek Counsel guidance. 

For more information, see NOAA APG SAP Section 9.11. 
	1.57 Contract File Maintenance, Close-Out, and Retention


As discussed in Section 6.1, contract files are established and maintained to serve as a background for informed decisions at each step of the acquisition process, provide information for reviews and investigations, and furnish essential facts in the event of litigation or Congressional inquiries. The contract file must contain a complete and accurate record of the chronology of the purchase action. Once the contract is physically complete, deliveries and/or services have been completed by the Contractor and accepted by the Government (see FAR 4.804-4), the EA KO must then close the contract with assistance from the Client/designated COR. 

For more information regarding maintenance, close-out, and retention, see NOAA APG 5.12. 

	1.58 Acquisition Management Reviews


Per the NOAA AGO Handbook, Acquisition Management Reviews will be conducted periodically and on a rotational basis among the NOAA AGO Acquisition Divisions.
Here are some findings across other federal agencies:
SAP Purchases and Large Contracts:
· Insufficient Price Reasonableness documentation

· Mandatory Sources of Supply screening not performed or documented

· Contractor Responsibility Determination not documented in the file

· CAR reports not coded correctly or not done at all

· Market Research not done

SAP Purchases:

· Lack of adequate justification for sole source

· BPAs not being reviewed annually or being misused

· Using incorrect clauses or omitting required clauses

Large Contracts:

· COR reviews not being conducted

· CORs not trained

· CORs not assigned 

· Documentation of Market Research not completed or documented

· Legal reviews not conducted or documented

· Files not marked “Source Selection Sensitive Information” 

Specific to Emergency Contracts:

· CARs not being done or not being reported

· Lack of a funded purchase request

· Inadequate purchase request description

· Lack of proper file documentation

· Missing or wrong clauses used

· Paperwork not transcribed into English

· Incomplete paperwork in file

· Missing or inadequate Sole Source Justification

· Lack of documentation on the use of FAR Subpart 13.5
· BPAs

· Missing master list

· Missing call log

· Missing call limitations

· Lack of hard copy files

	11.0 Summary of References and Templates


Multiple references to statutory and regulatory material, such as the FAR, CAR, CAM, NOAA Acquisition Handbook, United States Code, and the Code of Federal Regulations, appear throughout this module; hyperlinks to those references are provided within the module. The following templates, additional information, samples, and/or hyperlinks are referenced in this section. They are listed in order of their appearance:

	EA

1.0
	 DOC Departmental Organization Order 10-15 Undersecretary of Commerce for Oceans and Atmosphere and Administrator of the National Oceanic and Atmospheric Administration

	
	DAO 208-2 Contracting Authority

	
	CAM 1301.6 Acquisition Career Management Program: Training, Certification, and Contracting Officer Warrant Program.

	
	DOC CAM 1301.670 Contracting Officer Representative Program

	
	Emergency Acquisition Guide – May 2007

http://www.whitehouse.gov/omb/procurement/guides/emergency_acquisitions_guide.pdf

	
	DOC Procurement Memorandum 2006-07 Emergency Acquisition Flexibilities


	
	NOAA Acquisition Alert System 06-06 Emergency Authorities


	
	NOAA Acquisition Alert System 06-01
Standard Provision for Incident/Emergency Management Acquisitions 


	
	Federal Emergency Management Agency (FEMA) Emergency Management Institute at http://training.fema.gov/EMICourses/

	
	FEMA Field Guide for Emergency Acquisition (February 2007) at https://acc.dau.mil/GetAttachment.aspx?id=111612&pname=file&lang=en-US&aid=24353

	
	Defense Acquisition University emergency contracting information at:

https://acc.dau.mil/CommunityBrowser.aspx?id=21701&lang=en-US

	EA

4.0
	OFPP Memo: Ethics and Working with Contractors dated 27 October 2006 

OGE Memo dated 9 August 2006 

Ethics and Working with Contractors – Questions and Answers
 2008 Department of Commerce Annual Ethics Training Brief. 
 Gratuity MFR Template
U.S. Department of Justice Criminal Resource Manual: http://www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/crm00927.htm
U.S. Department of State’s Office to Monitor and Combat Trafficking in Persons

	EA

5.0
	BPAs in a Emergency acquisition contracting Environment 
BPA Checklist
Predeployment Checklist Example

	EA

6.0
	EA KO Contract File Document Checklist

	
	Emergency Acquisition Contracting AP Template 

	
	 SAP and FSS POA&M Template

	
	GCPC Module Micro-purchase Worksheet 
GCPC Module Electronic Purchase Log 

	
	NOAA COOP Contracts List

	
	EA KO Simplified Acquisition Documentation Record

	EA

7.0
	SF 18 Request for Quotations

	
	SF 1449 Solicitation/Contract/Order for Commercial Items

	
	Clause Matrix — Commercial Items
Clause Matrix — Construction Contracts
Clause Matrix — Non-Commercial Services

	
	Office of Foreign Assets Control (OFAC) website at http://www.treas.gov/ofac

	
	Standard Form 30 -Amendment of Solicitation/Modification of Contract

	EA

8.0
	SAP Pre/Postnegotiation BCM Template 
SAP Postnegotiation BCM Template

	EA

9.0
	EA KO’s Final Decision Letter Template

	
	DCMA website: (http://www.dcma.mil//communicator/archives/fall%20winter%202000/16-CCAS.htm)

	
	 Sample COR Appointment Letter
 Sample COR Revocation Letter 

	
	 FPDS-NG
 FPDS-NG User Manual

	
	SF 44
OF 347 Order for Supplies or Services


	EA

10.0
	Emergency Acquisition COR Training Slides

	
	Notification of Termination Letter Template
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