	3.0 EVALUATION


The purpose of the Evaluation phase in the contracting process is to evaluate all offers received against the evaluation factors set forth in the Solicitation. This analysis may include identifying strengths, weaknesses, and deficiencies, and providing a sound basis for an award decision. Although ultimate responsibility for conducting a proper evaluation lies with the Contracting Officer, the Project Officer plays a significant role in evaluations, source selections, and debriefings. 

Procurements may be negotiated on either a competitive or sole source basis. Negotiations are exchanges in either environment between the Government and Offeror[s], that are undertaken with the intent of allowing the Offeror[s] to revise its offer. These negotiations may include bargaining in the form of persuasion, alteration of assumptions and positions, give-and-take, and may apply to price, schedule, technical requirements, type of contract, or other terms of a proposed contract. When negotiations are conducted in a competitive acquisition, they take place after establishment of the competitive range and are called discussions.

Once offers are received, safeguards must be taken to protect proprietary information, both technical and cost related, from unauthorized disclosure. This applies to both competitive and sole-source procurements. Contracting Office guidelines and instructions concerning source selection information should be strictly followed. 
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	3.1 Source Selection Process


The source selection process commences to meet the following objectives:

· Select the offer that represents the best value to the Government.

· Ensure impartial, equitable, and comprehensive evaluation of each offer. 

· Document the basis for the selection decision that reflects sound business judgment. 

Source Selection Steps

	Planning / Scheduling

	1. 
	Contracting Officer and Project Officer review and update Acquisition Plan to ensure the schedule for the evaluation and award process are accurate and have blocked sufficient time for both technical and cost/price evaluation.

	2. 
	Contracting Officer receives offers.

	Source Selection Kickoff

	3. 
	The Contracting Officer (with support from Counsel) leads the source selection kickoff meeting to train and brief team members prior to evaluations on the rules and regulations supporting a legal and sound source selection process. (See Source Selection Kickoff Memo Template.) 

	4. 
	The Source Selection Organization reviews the Solicitation and Source Selection Plan (SSP) with an emphasis on Sections L and M. (See APG 2.2.2.12 and 2.2.2.13.) 

	5. 
	Source Selection Organization members complete a Non-Disclosure Agreement (NDA) (see Source Selection NDA Template) and depending on local procedures, an OGE Form 450. 

	Evaluation / Analysis

	6. 
	Source Selection Evaluation Board (SSEB) (typically three members from the Project Officer, one designated as the Chair) receives copies of offers excluding cost/price information. Technical evaluations commence, at the Contracting Office or alternate location as determined by the Contracting Officer, SSEB prepares the Technical Evaluation Report and provides it to the Contracting Officer. 

	7. 
	Simultaneously Past Performance Evaluation Team (PPET) (typically consisting of the Contracting Officer and Specialist) receives copies of offers. Past Performance evaluations commence, including Past Performance Information Retrieval System (PPIRS) assessment retrieval. PPET prepares the PPET Report and provides it to the Contracting Officer.

	8. 
	Simultaneously Cost/Price Analysis Team (C/PAT) (typically consisting of the Contracting Officer and Specialist) receives copies of offers. Cost/price analysis commences. The Contracting Officer may request field pricing assistance.

	9. 
	The Contracting Officer reviews the SSEB Report and the PPET Report in conjunction with the C/PAT analysis results. This integrated assessment reveals whether discussions are necessary and/or further evaluation is required.

	Discussion / Business Case Memorandum

	10. 
	If discussions are determined necessary, the Contracting Officer establishes a competitive range, documenting the analysis in an approved Prenegotiation Business Case Memorandum (BCM). Discussions are held with those Offerors within the competitive range and final revised offers are requested, evaluated, and documented in a Postnegotiation BCM.

	11. 
	If discussions are not necessary, and an award will be made on initial offers, the Contracting Officer documents the analyses and award recommendation in a Pre/Postnegotiation BCM.

	Selection / Award

	12. 
	The Source Selection Authority (SSA) selects the most advantageous offer.

	13. 
	The Contracting Officer provides the required notifications and announcements and makes an award (See APG 4.1 and 4.2). 

	Postaward 

	14. 
	The Contracting Officer debriefs unsuccessful Offerors with the assistance of the Project Officer and Counsel (See APG 4.4 and 4.5). 

	15. 
	The Contracting and Project Officers hold a Postaward Conference with the successful Offeror (see APG 5.2). 


	3.2 Source Selection Participants


Participants in source selections may include personnel from the Project Office, the requiring NOAA line office or other NOAA line offices, DOC offices and bureaus, Department of Defense agencies, other civilian agencies, and non-Government sources. Non-Government sources can include academia, nonprofit institutions, and industry willing to be subjected to the organizational conflicts of interest (OCI) provisions of FAR Subpart 9.5. See Contractors as Evaluators section below for details. 
The structure of a given source selection will vary depending upon procurement type and complexity. For example: 

· NOAA requires the participation of the following:

· Contracting Officer or Chief of the Contracting Office (CCO) as the Source Selection Authority (Source Selection Advisory Councils (SSACs) are typically not used).

· Project Officer as the Chair of the Source Selection Evaluation Board (SSEB) (performing the technical evaluation).

· Contracting Officer or Contract Specialist leading the Cost/Price Analysis Team (C/PAT) (performing the cost/price analysis).

· Contract Specialist leading the Past Performance Evaluation Team (PPET) (performing the past performance evaluations). 

· Source selections for complex acquisitions will generally follow a more formal process and include additional participants such as a Source Selection Advisory Committee (SSAC). 

Following is a brief description of each participant’s role/responsibilities. For more detailed information regarding specific responsibilities, see the Source Selection Plan Template.

Source Selection Authority (SSA)

For acquisitions below $10 million, the Contracting Officer or the HCO shall serve as the SSA.  For acquisitions of $10 million or more, the SSA shall be the DUS for Oceans and Atmosphere (see NOAA Acquisition Handbook 15.2) subject to delegation to an Assistant Administrator or Department manager at a level above the Contracting Officer.   The SSA is responsible for ensuring that all aspects of the selection process are conducted properly. Based on input from an evaluation team tailored for a particular acquisition, the SSA personally determines the successful Offeror and documents the decision in the source selection decision. The SSA’s decision is based upon a comparative assessment of proposals against all source selection criteria in the Solicitation. While the SSA may use reports and analysis prepared by source selection participants, the selection decisions shall represent the SSA’s independent judgment. 
Source Selection Advisory Council (SSAC)

When used, the SSAC consists of a Chair (often the Contracting Officer) and other personnel (often the Project Officer team) appointed by the SSA to act as advisors throughout the source selection process. The source selection duties of SSAC members must take precedence over their normal duties. For further details regarding the SSAC’s specific responsibilities, see CAM 15-2. 
Source Selection Evaluation Board (SSEB)

The SSEB consists of a Chair (often the Project Officer) and other qualified Government personnel appointed by the Chair of the SSAC to evaluate the non-cost/price portions of offers consistent with the SSP and Sections L/M of the Solicitation. The source selection duties of SSEB members must take precedence over their normal duties. It is desirable that both the personnel on the SSEB and those who advise the SSEB have previous experience in similar or related programs in order to provide mature judgment and expertise in the evaluation process. In particular, the members of the SSEB should be the same individuals who drafted the Statement of Work, Performance Specification, and Sections L/M of the Solicitation. In general, the more complex the procurement, the more detailed the evaluation will be; the more detailed the evaluation, the greater the number of SSEB members. 

Cost/Price Analysis Team (C/PAT)

The C/PAT consists of a Chair and other qualified Government personnel appointed by the Chair of the C/PAT to analyze the cost/price portions of offers consistent with the SSP and Sections L/M of the Solicitation. The source selection duties of C/PAT members must take precedence over their normal duties. 

It is the Contracting Officer’s responsibility to select the members as well as the Chair of the C/PAT. It is highly desirable that both the personnel on the C/PAT and those who advise the C/PAT have previous experience in similar or related programs in order to provide mature judgment and expertise in the evaluation process. In particular, the members of the C/PAT should be the same individuals who drafted Sections L/M of the Solicitation. 

For cost-reimbursable procurements, it is advisable to have at least one member of the C/PAT possess technical expertise in the subject matter of the acquisition (e.g., Project Office employee) so that that employee may assist the remaining members (e.g., Contracting Officer, Contract Specialist, Defense Contract Audit Agency (DCAA) auditors) in conducting a proper cost realism analysis of offers. In general, the more complex the procurement, the more detailed the evaluation will be; the more detailed the evaluation, the greater the number of C/PAT members. 

Past Performance Evaluation Team (PPET)

The PPET consists of designated personnel to perform the past performance evaluations. The Contracting Officer designates the PPET (which is typically led by the Contract Specialist). 

Contracting Officer 

The Contracting Officer is responsible for preparing Solicitations and contracts, conducting any clarification/communication/discussion sessions with Offerors, and fulfilling all other duties required by the SSP (e.g., SSA, SSAC Chair, C/PAT Chair, PPET). 

Counsel 

Counsel is responsible for reviewing the Solicitation and SSP for legal sufficiency; providing advice to the SSA, SSAC, and C/PAT during source selection; attending oral presentations; reviewing all documents that compose the source selection record for form and content prior to award; reviewing the proposed contract(s) for form and content prior to award; and participating in the “dry run” and actual debriefings, and defending the resulting award(s) against any bid protests. 
Contractors as Evaluators 

Although it is permissible to use Contractor personnel to support Evaluations, their use should be minimized. Approval for use of Contractor personnel as evaluators requires an approved written determination in accordance with FAR Subpart 37.204 (see D&F Template To Use Contractors as Evaluators). Any support Contractors used in the Evaluation process are required to complete Non-Disclosure Agreements (NDAs) prior to participation. 

Contractor personnel may be used only where a specific area of expertise is required to conduct the evaluation but is unavailable within the Government to support the source selection. They may be used only in an advisory capacity and not as a voting member (i.e., they cannot rank or recommend one proposal over another, assign any ratings or numerical scores, or otherwise act in a decision making capacity). They will have access only to those portions of the proposals and source selection information that they require to perform their assigned duties.
Section L of the Solicitation must notify potential Offerors of the Government’s intent to use support Contractors in the Evaluation process and request written release from each Offeror authorizing support Contractors to view their proposal. In addition, such proposal evaluation services must be provided under a contract whose Statement of Work (SOW) – and, if an indefinite delivery contract (IDC), Task Order – provides specific and detailed descriptions of the advisory proposal evaluation services to be provided. Contractor personnel may be paid to provide proposal evaluation services only in an advisory capacity using funds appropriate for advisory and assistance services, i.e., OMB Object Class Code 25.1 (“Advisory and Assistance Services”).

The Contracting Officer and Counsel should ensure that no OCIs exist between the Contractor whose personnel are proposed to provide proposal evaluation services and any potential Offerors or their prospective subcontractors. In that regard, the support Contractor’s contract must contain an approved OCI clause sufficient to ensure that the support Contractor will not be a subcontractor at any tier for the acquisition in question. (For more information on OCIs, see APG 1.2.)
	3.3 Source Selection Kickoff 


The Contracting Officer will provide the team with a copy of the Solicitation and Source Selection Plan (SSP) in sufficient time so that they may familiarize themselves with the documents prior to receipt of offers. After receipt of offers, the Contracting Officer convenes an Evaluation kickoff meeting with all of the evaluators to accomplish the following: 

· Provide guidance to members of the Evaluation team regarding how to evaluate offers received. 

· Sensitize members to the absolute necessity to not release source selection sensitive material to unauthorized persons. 

· Obtain a Non-Disclosure Agreement (NDA) and, if required by local procedures Office of Government Ethics (OGE) Form 450 (Confidential Financial Disclosure Report) from each evaluator for review, disposition, and retention by Counsel. (See APG 1.2.2.)

For more information on the Evaluation kickoff meeting, see the Source Selection Kickoff Memo Template.

	3.3.1 Rules of Conduct   


To prevent violations of the Procurement Integrity Act, Trade Secrets Act, and/or Economic Espionage Act, the following rules of conduct (which are contained in the SSP) apply to all source selections: 

· Do not discuss offers, findings, recommendations, etc., outside working places or within hearing range of individuals not participating in the source selection.

· Do not assume it is safe to discuss the source selection because you are among Government employees or in Government buildings.

· Do not accept an invitation from an Offeror or any of its personnel to participate in any event/function, regardless of how remote it may be from the source selection process, without consulting and obtaining approval of Counsel. Standards of conduct/conflict of interest questions should be referred to Counsel as soon as they arise. 

· Do not discuss any part of the source selection with anyone who is not a member of the source selection team, even after announcement of a winning Contractor. This rule applies regardless of the rank or position of the inquirer, except with written permission of the SSAC Chairperson and the Contracting Officer.

· Do not discuss the procurement with any person not part of the source selection team. Do not confirm your participation in the Evaluation, the number or identities of evaluators, the number or identities of Offerors, or any other information related to the procurement, no matter how innocuous or trivial it may seem. Any contacts from persons not involved in the source selection process should be reported immediately to the SSAC Chairperson and the Contracting Officer.
· Do not engage in prohibited conduct (e.g., knowingly furnishing source selection information, revealing an Offeror’s price without that Offeror’s permission, revealing an Offeror’s technical solution, and revealing the source(s) of past performance information). (See FAR15.306 (e).)

	   3.3.2 Safeguarding Source Selection Information


FAR 2.101 defines “source selection information” as any of the following information that is prepared for use by an agency for the purpose of evaluating a bid or proposal to enter into an agency procurement contract, if that information has not been previously made available to the public or disclosed publicly: 

(1) Bid prices submitted in response to an agency invitation for bids, or lists of those bid prices before bid opening. 

(2) Proposed costs or prices submitted in response to an agency solicitation, or lists of those proposed costs or prices. 

(3) Source selection plans. 

(4) Technical evaluation plans. 

(5) Technical evaluations of proposals. 

(6) Cost or price evaluations of proposals. 

(7) Competitive range determinations that identify proposals that have a reasonable chance of being selected for award of a contract. 

(8) Rankings of bids, proposals, or competitors. 

(9) Reports and evaluations of source selection panels, boards, or advisory councils. 

(10) Other information marked as “Source Selection Information—See FAR 2.101 and 3.104” based on a case-by-case determination by the head of the agency or the contracting officer, that its disclosure would jeopardize the integrity or successful completion of the Federal agency procurement to which the information relates. 

To properly safeguard source selection information and protect it from unauthorized disclosure, follow these procedures (see FAR 3.104-4): 

· The workspaces used for the evaluation should be secured in terms of privacy and controlled access.

· All evaluation reports should be labeled “Source Selection Information– See FAR 2.101 and 3.104.” 

· Prior to award, all working papers/rough drafts that are not required for retention in the official contract file should be shredded or placed in a burn bag for immediate destruction.

· All documentation within the work area must be secured at all times that it is not under the direct control of authorized persons. 

· The use of e-mail to send/receive any source selection sensitive information is discouraged to preclude accidental release. 

Note: If at any time during the source selection an evaluator becomes aware that there has been an unauthorized release of source selection sensitive information, that evaluator should IMMEDIATELY inform the relevant Chair of his/her evaluation board, the Contracting Officer, and assigned Counsel.

	   3.3.3 Best Value/Tradeoff vs. Lowest Price Technically Acceptable


Each offer is evaluated based upon the evaluation methodology chosen and approved during the Planning phase. The evaluation methodology is approved via the SSP (see APG 1.11) and evaluation factors are stated in the Solicitation, along with their relative importance (see FAR 15.1). 

Simplified Acquisitions are not required to state the relative importance assigned to each evaluation factor, and the Contracting Officer has broad discretion in fashioning suitable evaluation procedures. For Simplified Acquisition evaluations, see FAR 13.106 and the SAP Module.

Best Value/Tradeoff. Under the tradeoff process, both cost (or price) and non-cost factors are evaluated, and the contract is awarded to the Offeror proposing the combination of factors that represents the overall best value based on the evaluation criteria and rating scale as defined in the SSP. The success of a best value evaluation is dependent on the consistency with which the evaluators apply the rating scales. 
Inherent in this process is the necessity to make tradeoffs considering the non-cost strengths and weaknesses, risks, and the cost (or price) proposed in each offer. The Source Selection Authority (SSA) will ultimately select the successful Offeror by considering these tradeoffs and applying his/her business judgment to determine the offer that represents the best value.
When using the tradeoff process, identification of proposal strengths, weaknesses, risks, and deficiencies is crucial because:

· The Contracting Officer will consider these items when determining the competitive range,

· They provide the framework for any resultant discussions and debriefings, and

· Specific information on the relative strengths and weaknesses is the basis for tradeoff analysis and the source selection decision.

Proposals are evaluated using the rating structure specified in the SSP. Rating schemes should not employ numeric rating and ranking; an adjectival rating structure is preferred (e.g., Outstanding, Very Good, Satisfactory, Marginal, Unsatisfactory). (For sample adjectival ratings, see the Army Source Selection Guide, February 2007.)

Lowest Price Technically Acceptable. An alternative best value evaluation method is “lowest price technically acceptable.” This method is appropriate when best value is expected to result from selection of the technically acceptable offer with the lowest evaluated cost/price. When using this method, offers are evaluated for acceptability but not ranked using the non-cost/price factors. Evaluation factors and significant subfactors that establish the requirements of acceptability are set forth in the Solicitation, and the Solicitation must specify that award will be made on the basis of the lowest evaluated price of proposals meeting or exceeding the acceptability standards for non-cost factors. For more information on this method, visit FAR 15.101-2.

In every source selection, cost (or price) must be analyzed and the quality of the proposed product or service evaluated. The quality of the product or service may be addressed through one or more non-cost evaluation factors; e.g., personnel qualifications, technical excellence, management capability. 
Past performance must be evaluated on all NOAA negotiated competitive acquisitions.
Do’s and Don’ts of Best Value Selection

Do:

· Do keep all "players" informed. 

· Do convey in the Solicitation exactly what the Contractors will be evaluated on (say what you’re going to do) and then follow through (do what you said you would do). 

· Do evaluate based on the factors, relative weights, rating scales, and instructions as detailed in the SSP.

· Do ensure supporting data is reliable and can withstand any challenge or scrutiny.

· Do thoroughly document the decision. 

Don't:

· Don’t use Best Value methods to eliminate a non-responsible Contractor; handle non-responsible Offerors using traditional FAR Subpart 9.1 methods.
· Don’t deviate from your stated evaluation methodologies when evaluating offers. 

· Don’t use numeric scoring schemes unless prior approval from the Director AGO has been obtained. 

	3.4 Technical Evaluation


The Source Selection Evaluation Board (SSEB) is sequestered, briefed by the Source Selection Authority (SSA) and Counsel, and commences the technical evaluation:

· The SSEB reviews the Source Selection Plan (SSP), Solicitation, and offers. 

· Each evaluator independently completes an evaluation form (assigned ratings and associated rationale narrative) for each offer. The evaluation form lists the evaluation factors and rating areas for each factor and subfactor. While conducting initial evaluations, SSEB members should not discuss and compare evaluations in order to provide an independent assessment.

· Evaluators start at the lowest level of the criteria hierarchy and aggregate evaluation results upward (e.g., the subfactor and factor level, respectively). 

· Evaluators compare each offer against the Solicitation/evaluation factors in the SSP and complete an evaluation form for each offer. Evaluators should not compare offers against one another when completing their individual evaluation forms. 

· The SSEB discusses individual evaluations to ensure a common evaluation baseline. The SSEB arrives at a consensus regarding the strengths, weaknesses, and deficiencies contained in each offer with respect to the factors/subfactors. 
· The SSEB collectively assigns adjectival ratings for each Evaluation factor/subfactor and documents their findings and consensus in a written report to the SSA. The report details the overall assessment of each offer and provides a source selection recommendation or discussion questions. (See APG 3.7.)
Oral Presentations

All or part of a technical offer may be presented and evaluated orally when the Contracting Officer determines that information from Offerors to evaluators can be conveyed in a more meaningful and efficient way through verbal means. 

If oral presentations occur prior to establishment of a competitive range or when the Government contemplates awarding on initial offers, then the type of questions that the Government may pose to an Offeror during oral presentations is limited to “clarifications.” If discussions are conducted orally or entered into during an oral presentation, the Government must still comply with requirements under FAR 15.306 regarding exchanges with Offerors and FAR 15.307 regarding proposal revisions. 

Oral presentations can be a powerful tool in helping the Government determine which Offeror has proposed the greatest overall benefit in response to a requirement. But if used incorrectly, conducting oral presentations can result in either a delayed award or an award to the wrong Offeror. For more information, see APG 1.11.1. 

	3.5 Past Performance Evaluation


The Past Performance Evaluation Team (PPET) (typically the Contract Specialist) will perform the performance history evaluation for each Offeror in accordance with the Solicitation requirements. Past performance information is an indicator of an Offeror’s ability to perform the contract successfully. Note: This comparative assessment of past performance information is separate from the responsibility determination required under FAR Subpart 9.1. 

The Government must evaluate past performance in all competitively negotiated acquisitions. For acquisitions less than the Simplified Acquisition Threshold (SAT), past performance should be used as an evaluation factor when it makes good business sense and is anticipated to be a meaningful discriminator among potential Offerors.
PPIRS. The Past Performance Information Retrieval System (PPIRS) is a repository for Contractor performance assessment reports to be used by contracting officials in making source selection decisions. PPIRS receives assessment reports from various Federal systems such as Contractor Performance Assessment Reporting System (CPARS) and the National Institutes of Health Contractor Performance System (see APG 5.3.3). The PPET can retrieve past performance information from http://www.ppirs.gov/ after obtaining user access to the site. When evaluating past performance, the automated PPIRS should be used as a source of past performance information.

Evaluators should consider the following:

· Currency and relevance of the past performance information. (The Source Selection Authority (SSA) makes the final determination regarding relevancy.)

· Source of the past performance information.

· Context of the data.

· General trends in Contractor’s performance. 

· Information obtained from any other sources.

The Contracting Officer has broad discretion regarding the type of data to be considered in the past performance evaluation, such as the following: 
· Past performance of predecessor companies.

· Relevant experience of key personnel. 

· Subcontractors that will perform major or critical aspects of the requirement.

· Compliance with small business subcontracting plan goals, as appropriate. 

· Unrestricted acquisitions greater than $550,000 shall evaluate participation of small disadvantaged business concerns. 

· For Solicitations greater than $1 million involving bundling and that offer a significant opportunity for subcontracting, the PPET must evaluate past performance indicating the extent to which the Offeror attained applicable goals for small business participation under contracts that required subcontracting plans. 

Following are general steps in the evaluation of past performance:

Step One: Review past performance information submitted by Offerors in response to the Solicitation requirements.

Step Two: Gather further information for evaluation. Qualitative information on the Offeror’s past performance is gathered via databases (PPIRS), questionnaires (see Past Performance Questionnaire Template), and/or interviews. Contracting Officers, Contracting Officer Representatives (CORs), and program management office representatives often are excellent sources of information. 

Step Three: Determine relevancy of past performance information. In order for an Offeror’s record of past performance to be an indicator of its future performance, the past performance information must be relevant to the pending contract. Relevancy is a threshold question, not a separate element or subfactor of past performance. 

Step Four: Ensure the past performance information is "recent" as specified in the Solicitation (e.g., three years or five years).

Step Five: Assess quality of past performance of individual efforts. Assess the quality of the Offeror’s past performance on relevant efforts. 

Step Six: Assign a rating to the past performance factor. Arrive at a rating for the past performance factor using the rating scale in the Source Selection Plan (SSP). In determining the rating, take into consideration the number and severity of problems, the demonstrated effectiveness of corrective actions taken (not just planned or promised), the overall work record, and the degree of relevancy of all of the considered efforts. Ratings should reflect overall results rather than problem-free management. The final assessment should include rationale for the conclusions reached, including instances of good or poor performance related to the Solicitation requirement. As long as the rationale is reasonable, i.e. based on analysis, verification, or corroboration of the past performance information and is evaluated against the evaluation factors stated in the Solicitation, it will withstand any challenges.

After concluding all of the Offerors’ past performance evaluations, the PPET prepares a PPET Report, assigning adjectival ratings to each offer, and detailing the assessment in a narrative. The PPET submits the report to the SSA. (See PPET Report Template.) 
Handling Adverse Past Performance
When adverse past performance information is obtained, contact the respective point of contact to get further information about the circumstances surrounding the situation. When practical, contact at least one other individual (e.g., Project Officer, Contracting Officer, or Contracting Officer's Representative (COR)) to get a second perspective on the Contractor’s performance on the subject work effort. Consider the context of the performance problems, any mitigating circumstances, the number and severity of the problems, the demonstrated effectiveness of corrective actions taken, and the overall work record.
If there is past performance information that adversely impacts an Offeror’s proposal, the Contracting Officer must provide the Offeror an opportunity to address any such information on which it has not had a previous opportunity to comment. Whether this opportunity occurs during clarifications, communications or discussions depends upon whether discussions are anticipated and, if they are, if they have been opened. 

When addressing adverse past performance information, identify the contract, but in no case identify the name of the individual who provided the information. Summarize the problems with sufficient detail to give the Offeror a reasonable opportunity to respond.
The following figure from the Army Source Selection Guide, February 2007, illustrates when adverse past performance should be addressed: 
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Note: Contractors may not be given downgraded past performance evaluations for availing themselves of their rights by filing protests and claims or for deciding not to use Alternative Dispute Resolution (ADR). Conversely, Contractors may not be given more positive past performance evaluations for refraining from filing protests and claims or for agreeing to use ADR. 
No Record of Past Performance
In the case of an Offeror without a record of relevant past performance or for whom information on past performance is not available, the Offeror may not be evaluated favorably or unfavorably on past performance. The PPET should assign this Offeror a neutral rating under the past performance factor. 

GAO Decisions on Past Performance

Per the U.S. Government Accountability Office (GAO), evaluation of past performance information is a matter within the discretion of the contracting agency. GAO's review of any protest concentrates on whether the agency evaluated the relative merits of the offers and assessed ratings in a reasonable manner, consistent with the Solicitation’s evaluation terms and rating definitions. Bottom line: Contracting Officers and evaluation teams must adhere to the terms of evaluation as presented in the Solicitation. 

The following GAO rulings regarding past-performance related protests help emphasize this point: 

B-296176.2, Clean Harbors Environmental Services, Inc., Dec. 9, 2005. Protest that past performance evaluation was unreasonable was sustained where record shows that the agency made no attempt during evaluation to assess the relevance of the Offerors’ prior contracts, notwithstanding Solicitation term requiring such an assessment. Protest sustained. 
B-297654, Greater Pacific Aquatics, February 2, 2006. Under Solicitation for lifeguard services, procuring agency reasonably rated protester neutral under past performance evaluation factor where protester’s proposal showed that protester had managed swim team, but had not performed lifeguard services. Protest denied. 
B-297791.2, Ideamatrics, Inc., May 26, 2006. Protest challenging evaluation of proposals and source selection decision is denied where record demonstrates that the evaluation was reasonable and consistent with the Solicitation, and protester’s arguments amount to mere disagreement with agency’s conclusions. Protest denied. 
	3.6 Cost/Price Analysis


Cost/price analysis will occur in both competitive and sole-source procurements. The Cost/Price Analysis Team (C/PAT) is convened, briefed by the Source Selection Authority (SSA) and Counsel, and commences the cost/price analysis.

· The C/PAT (typically the Contract Specialist) reviews the Source Selection Plan (SSP), Solicitation, and offers. 

· The C/PAT creates and utilizes independent Excel spreadsheets to conduct cost/price analyses of each offer, the results of which will serve as the foundation for building prenegotiation objectives. 

· C/PAT spreadsheets are instrumental in revealing mathematical errors or omissions in Offerors’ cost/price proposals that may need to be clarified or addressed during discussions. 

· The C/PAT requests field pricing assistance deemed essential. The C/PAT must coordinate with the audit agency to ensure adequate time is allowed to process the audit and furnish a copy of each offer and any other relevant information to the audit agency.

· The C/PAT may request input from the Source Selection Evaluation Board (SSEB) after completion of technical evaluations to ensure the cost/price is reflective of the proposed technical approach. 

· The C/PAT prepares the results of their analyses in a BCM to establish negotiation objectives and/or recommendations. 

For more information on field pricing assistance, see below. More detailed information on cost/price analysis is provided in the BCM Module. (See also the Contract Pricing Reference Guide: http://www.acq.osd.mil/dpap/cpf/contract_pricing_reference_guides.html.)

	3.6.1 Field Pricing Assistance   


Field pricing assistance may be requested to support cost/price analysis. The type and amount of price related information available, whether it is obtained from the buying activity, audit agencies, or through market research, would determine the extent of field pricing support required. The general rule of thumb is that the greater the risk (e.g., cost contracts, high dollar buys), the greater the need for field pricing assistance.

The C/PAT should consider requesting field pricing assistance in the following higher risk situations:

· Fixed-price proposals exceeding the cost or pricing data threshold.

· Cost-type proposals exceeding the cost or pricing data threshold from Offerors with significant estimating system deficiencies.

· Cost-type proposals exceeding $10 million from Offerors without significant estimating system deficiencies.

· The C/PAT should not request field pricing support for proposed contracts or modifications in an amount less than the cost or pricing data threshold unless a reasonable pricing result cannot be established because of a lack of knowledge of the particular Offeror or sensitive conditions (e.g., a change in or unusual problems with an Offeror’s internal systems). 
· Inadequate competition and insufficient information preclude the C/PAT from making a fair and reasonable price determination. 
For cost/pricing data threshold, see FAR 15.403-4(a)(1).

	3.6.1.1 Defense Contract Audit Agency and Defense Contract Management Agency   


The C/PAT may request cost/pricing or technical reviews during the Evaluation process: 

· Defense Contract Audit Agency (DCAA) performs cost/price audit services.

· Defense Contract Management Agency (DCMA) performs contract administration services and preaward surveys; provides technical (i.e., engineering evaluation of proposed labor hours or material requirements), production and other special reports associated with the cost elements of a proposal (i.e., evaluations of specific cost elements, rates, and factors or estimating methodologies); and negotiates and furnishes Forward Pricing Rate Agreement (FPRA) information. 

Contracting Officers are encouraged to contact DCMA and DCAA early in the evaluation process to coordinate field pricing assistance for the procurement. Adequate time should be allocated in the acquisition plan (milestones) for DCMA /DCAA to provide field pricing support. Generally 30 days is customary. 

DCMA Assistance

The Contracting Officer should identify analysis needs and tailor assistance requests accordingly (see FAR 15.404-2). If current and reliable technical or audit information is already available to some extent, full audit assistance may not be necessary. Consider the following scenarios:

· If there is already information available from an existing audit (completed within the last 12 months), never request a separate preaward audit of indirect costs unless the Contracting Officer considers the information already available inadequate for determining the reasonableness of proposed indirect costs.

· If there was an indirect cost audit within the last 12 months but no forward pricing rate agreement, contact the cognizant auditor/Administrative Contracting Officer (ACO) to obtain information on the current Government rate recommendations.

· If there is a reliable record of the Offeror’s current FPRA for direct labor rates, there is no reason to request a direct labor rate analysis from the cognizant auditor or ACO.

· If the Offeror’s proposal states that the firm has proposed indirect cost forward pricing rates in accordance with an established FPRA, verify that statement with the responsible ACO. If the ACO verifies that the proposed rates are part of a forward pricing rate agreement, no further indirect cost rate analysis is required. 

· If there is a reliable record of recent production costs for an identical item, do not request an audit of production cost history.

· If the Government and the Contractor have established pricing formulas, determine whether changes in production methods or market conditions will affect those formulas. If not, further technical or audit analysis should not be necessary. If conditions have changed, request analyses to consider the effect of those changes.

· If the Offeror uses standard component prices, determine whether changes in production methods or market conditions will affect those prices. If not, further audit analysis of material prices for those components should not be necessary. If conditions have changed, request an audit to consider the effect of those changes.

DCAA Assistance

The C/PAT should look at the magnitude and complexity of the analysis needed for the procurement and the specialized resources available “in-house” before requesting such assistance. If there is still a question as to the type of audit service required, contact the on-site DCAA Financial Advisor for assistance. Such requests should be tailored to reflect the minimum essential supplementary information needed to conduct a technical or cost/price analysis. 

Following are the audit services provided by DCAA and a brief discussion as to when the C/PAT should request a particular service: 

· Rate Information. DCAA provides rate information or other specific cost data. For labor intensive competitive requirements, rate verification may suffice. Rate information can be requested for the prime Contractor and any subcontractors if the information is available. DCAA usually has rate information available for most large companies that do business with the Government on a regular basis. When rate information is requested, DCAA will provide a confirming memorandum vice a full report. 
· Agreed Upon Procedures. The C/PAT may request assistance from DCAA to review a specific part of a cost/price proposal. DCAA performs the agreed-upon procedures based on the needs of the requestor. The procedures must be mutually agreed-to in advance and should be specific, subject to measurable criteria, and not call for an audit opinion. An example of an agreed-upon procedure related to proposed labor costs would be to compare the proposed direct labor rates with the Offeror’s latest FPRA and report any differences. DCAA may also verify proposed labor categories and current direct/indirect rates, and/or substantiate sales for commercial items. 

· Partial Audit of the Proposal. A partial audit is requested on selected cost data when prior contract data, comparative information, FPRAs, or other analytical techniques are insufficient to complete the evaluation of costs. The report will issue an opinion only on the cost element audited. 

· Audit of Entire Proposal. Field pricing is generally directed at cost reimbursement proposals that are not labor intensive, and complex firm-fixed-price (FFP) production type proposals, including subcontracts. An audit of the entire proposal entails a review of all cost elements and may be required when information available at the buying activity is inadequate to determine a fair and reasonable price or the rate structure of a company is affected due to a reorganization, acquisition, or merger. The report will issue an opinion on the acceptability for negotiations of the proposal as a whole.

	3.6.1.2 Procedures for Requesting Field Pricing Support   


Field Pricing Support Requests 

· Contacting DCAA or DCMA. Telephone, e-mail or fax the DCAA or DCMA office to request rate verification. Request a copy of their required rate request letter format, if one is used. The agency might also accept a facsimile copy of that portion of the Contractor’s proposal that lists the labor rates. DCAA/DCMA will verify the rates and respond within three days with a written confirmation. 

· DCAA Field Audit Offices: http://www.dcaa.mil
· DCMA Field Audit Offices: http://www.dcma.mil
· The C/PAT is encouraged to request DCAA rate checks and/or audit reports electronically. 
· Information to Give DCAA. Information such as, but not limited to, the proposed rates, RFP/proposal number, contract type, expected contract value, and performance period may be requested. Ensure that DCAA receives the labor category cross-reference matrix identifying the Government labor categories (inclusive of the wage determination labor categories, if applicable) and the Offeror’s proposed labor categories. Request that DCAA concurrently forward the audit report to the requesting Contracting Officer and the ACO if an audit and technical analysis are both requested. (See FAR 15.404-2(b)(1)(ii).)
· Information to Give DCMA. At a minimum, a request for technical analysis should include a copy of all technical information proposed by the Offeror. Other required information will depend on the specific assistance requested. Ensure that DCMA receives a description of the extent of assistance needed. Identify the specific areas for which input is required.
Note: Upon requesting pricing assistance, it is strongly recommended that the Contracting Officer enter into dialogue with the ACO, designated functional specialist, or auditor assigned to the request. Ensure that there is a mutual understanding of what is needed, the required timeframe for the analysis, and the desired format. 

Formal Audit Report Requests 

· Prime Contracts. Identify any special concerns and discuss with the On-Site DCAA Financial Advisor prior to issuing the request for audit. Ensure these concerns are addressed in the formal written audit. 

· Subcontracts. The C/PAT may request an assist audit when information to support subcontractor cost/price proposal analysis at the buying activity is inadequate to determine a fair and reasonable price. Subcontractor audit requests should be submitted directly to the DCAA subcontract auditor. However, if the review of a prime Contractor’s proposal requires a further review of subcontractors’ cost estimates at the subcontractor’s plants (after due consideration of reviews performed by the prime), the Contracting Officer should inform the cognizant ACO before the review is initiated. 

Note: Assure that all personnel involved understand that the subcontractor's consent must be obtained before the Government can provide the results of a Government analysis of a subcontract proposal to the prime Contractor or higher-tier subcontractor. If the subcontractor withholds consent, only provide information on a range of unacceptable costs for each cost element, and provide that range in a way that prevents disclosure of subcontractor proprietary information. Counsel’s involvement is highly recommended.
Preparing the Requests 

Send a written request (e-mail is preferred) for pricing assistance to the cognizant ACO and/or DCAA auditor(s) as appropriate. For urgent requests, call the DCAA and/or DCMA office that will perform the audit or technical analysis, and if possible e-mail or telefax the request to that office. The Contracting Officer may contact the cognizant audit office directly, in lieu of necessarily first contacting the cognizant DCMA. It is good business practice, however, to keep the ACO informed of upcoming audit requests performed by DCAA given their contract administration and FPRA negotiation function.
The C/PAT should ensure requests for field pricing assistance specifically identify the services and date by which the services are needed. Each request for field pricing assistance should include the (sub)contractor’s offer or name of the person providing it. Sample letters and checklists, which may be used when preparing requests for field pricing assistance, are below:

· DCAA Form for Requesting Specific Cost/Rate Information
· Sample Request for Pricing Assistance from DCMA
· Sample Request for DCAA Audit 

· Checklist for Requesting Field Pricing Assistance from DCAA 

· Checklist for Requesting Field Pricing Assistance from DCMA 

	3.6.2 Price Challenges   


When a Project or Contracting Officer suspects that the Government is being overcharged for a product, he/she may submit a complaint to the Department of Commerce Inspector General at http://www.oig.doc.gov/oig/hotline/000016.html. 
 

	3.7 Award Without Discussions


After evaluating all offers, the Government may be ready to make an award. Award may be made without discussions if the Solicitation explicitly states that the Government intends to evaluate offers and make award without discussions. This requirement is satisfied by the inclusion of FAR 52.215-1 (“Instructions to Offerors – Competitive Acquisition”) into Section L of the Solicitation. 
FAR 15.306(a)(1) describes clarifications as limited exchanges between the Government and Offerors that may occur when award without discussions is contemplated. If award will be made without discussions, Offerors may be given the opportunity to clarify certain aspects of their offers, such as: 
· Relevance of past performance.
· Adverse past performance information to which the Offeror has not previously had an opportunity to respond. 
· Minor/clerical errors. 
Clarifications do not permit Offerors to revise or modify their offers. 
	3.8 Award With Discussions


The Government may choose to enter into negotiations with Offerors with the intent of permitting those Offerors an opportunity to revise or modify their offers (see FAR 15.306(d)). When negotiations are conducted in a competitive acquisition, they take place after establishment of the competitive range and are called discussions. 
	   3.8.1 Establish Competitive Range


The Government may determine a need to conduct discussions with Offerors. Before conducting discussions, the Government must establish a competitive range and document the decision rationale in a Prenegotiation Business Case Memorandum (BCM). In general, a competitive range should be established only after the Government has evaluated each offer in accordance with all evaluation factors in the Solicitation, including cost/price. That is not to say, however, that the Government must under all circumstances consider the Offeror’s proposed cost/price before it eliminates that offer from the competitive range. 

The Government may eliminate an offer from the competitive range without evaluating that offer’s proposed cost/price if the Government determines that the offer is excessively or grossly deficient (e.g., the Offeror’s technical proposal contained one or more deficiencies or failed to meet a material Solicitation requirement). Proposals should also be screened to determine whether they are in compliance with all stated mandatory requirements. If a proposal does not meet the material requirements of the Solicitation, it may be eliminated. Under such circumstances, the Offeror’s proposed cost/price becomes irrelevant. 
The Contracting Officer and the Source Selection Authority (SSA) must take care in establishing the competitive range. The Government’s failure to properly establish a competitive range may have the following consequences: 
· Offerors improperly eliminated from the competitive range could file protests.
· Offerors that should have been included in the competitive range were not and, in retrospect, could have revised or modified their offers to such an extent that their offers would have been the best value to the Government.

· Offerors who are unlikely to be selected for award had to continue expending bid and proposal costs on a competition they had no reasonable chance of winning, instead of shifting their bid and proposal costs to competitions in which they have a better chance for success. 
FAR 15.306(c) states that the competitive range shall consist of all of the most highly rated offers, unless the range is further reduced for purposes of efficiency. To determine whether an offer is one of the most highly rated and should be included in the number at which an efficient competition can be conducted, consider the following:
· Whether a “clean break” exists between offers to be included in the competitive range and those that will not be included. For example, some offers are substantially stronger in various areas associated with non-cost/price evaluation criteria than others. 
· Even if a large number of offers are received, they all may still be the most highly rated and therefore should be included in the competitive range. 
· Expected dollar value of the award(s).
· Complexity of the acquisition and solutions proposed.
· Other relevant matters consistent with the need to obtain the best value. 

Note that it is permissible to establish a competitive range of one as long as that Offeror is the only technically acceptable Offeror or has submitted an offer that is substantially superior to all other offers submitted to the Government.
Irrespective of how many offers are included in the competitive range, the SSA and Contracting Officer must determine which are the most highly rated offers, and the Contracting Officer must document that determination and its supporting rationale in a BCM. 
After establishing the competitive range, the Contracting Officer must provide written notification to each Offeror who does not fall within the competitive range. This notification shall state the following: 
· That their offer has been eliminated from consideration for award.
· The basis for the determination.
· That a revised offer will not be considered.
The Offeror is entitled to a preaward debriefing if requested in writing within 3 days after receipt of the notice of exclusion (see FAR 15.505). At the Offeror's request, this debriefing may be delayed until after award. If delayed, the debriefing shall include all information normally provided in a postaward debriefing (see FAR 15.506(d)). If the Offeror does not submit a timely request, the Offeror need not be given either a preaward or a postaward debriefing. Offerors are entitled to no more than one debriefing for each offer.
If it is necessary to further reduce the competitive range after discussions have begun, the Contracting Officer must document the revised competitive range determination and notify Offeror(s) of their elimination from consideration for award. 
	   3.8.2 Conduct Preaward Debriefings


Offerors excluded from the competitive range (or otherwise excluded from the competition before award) may request a preaward debriefing. At a minimum, preaward debriefings include the following: 
· Evaluation of significant elements in the Offeror’s proposal. 

· Summary of the rationale for eliminating the Offeror from the competition.

· Reasonable responses to relevant questions about whether source selection procedures contained in the Solicitation, applicable regulations, and other applicable authorities were followed in the process of eliminating the Offeror from the competition. 

Meaningful debriefings serve to strengthen and enhance the Government’s relationship with industry, instilling greater confidence in the acquisition process through comprehensive and open exchanges in which the Offeror is given an opportunity to provide feedback regarding the Solicitation and the source selection process. 
The Offeror must submit a written request for a preaward debriefing to the Contracting Officer within 3 days after receipt of the notice of exclusion from the competition. At the Offeror’s request, the debriefing may be delayed until after award, in which case it will include all information normally provided in a postaward debriefing (see APG 4.5). Note that delaying debriefings may affect the timeliness of any protest filed subsequent to the debriefing. 

Offerors excluded from the competitive range that do not submit a timely request for debriefing need not be given either a pre- or postaward debriefing. Additionally, Offerors are entitled to no more than one debriefing for each procurement. 
Conducting the Debriefing
The Contracting Officer shall make every effort to debrief the unsuccessful Offeror as soon as practicable, but may refuse the request for a debriefing if, for compelling reasons, it is not in the best interests of the Government at that time. The rationale for delaying the debriefing shall be documented in the contract file. If the Contracting Officer delays the debriefing, it shall be provided no later than the time postaward debriefings are provided. Again, the debriefing will then include all information provided in a postaward debriefing (see FAR 15.506(d)). 
Debriefings may be conducted orally, in writing, or by any other method acceptable to the Contracting Officer. The Contracting Officer chairs the debriefing session and members of the SSEB and C/PAT and Counsel shall provide support as warranted. 
Preaward debriefings shall not disclose the following:
· Number of Offerors. 

· Identity of other Offerors. 

· Content of other Offerors’ proposals. 

· Ranking of other Offerors. 

· Evaluation of other Offerors. 

· Any information prohibited from disclosure by FAR 24.202 or exempt from release under the Freedom of Information Act (5 U.S.C. 552) including: 

· Trade secrets; 

· Privileged or confidential manufacturing processes and techniques;
· Commercial and financial information that is privileged or confidential, including cost breakdowns, profit, indirect cost rates, and similar information; and
· The names of individuals providing reference information about an Offeror’s past performance. 
For more information, see FAR 15.506. See also the Proposed Debriefing Agenda Template – a tool that Contracting Officers can tailor for use in both pre- and postaward debriefings. 
Documenting the Debriefing 
Official summaries of each debriefing shall be included in the contract file in accordance with FAR 15.506(g). Prepared by the Contracting Officer and signed by appropriate members of the source selection team (e.g., SSEB, C/PAT, and/or PPET Chairs, and Counsel), each official summary includes the following:

· List of attendees.
· Summary of information disclosed during the debriefing. 
· Presentation materials as an attachment. 
· Questions and answers discussed during the debriefing. 
· Any relevant information provided subsequent to the debriefing. 
	   3.8.3 Conduct Discussions


Discussions are negotiations that occur after establishment of the competitive range, permitting Offerors to revise or modify their offers. Discussions allow the Government to gather more detailed information in order to further evaluate offers. The Government may employ discussions to clarify or identify a change in a requirement, or to allow Offerors an opportunity to correct perceived weaknesses in their offers. 
Discussions must be conducted by the Contracting Officer with each Offeror within the competitive range; however, discussions are considered “conducted” by the act of opening discussions whether or not the Government has questions for each Offeror. Offerors in the competitive range shall be notified of their status in writing and provided discussion questions accordingly. (See Sample Letter to Contractors Opening Discussions.) If the Government does have questions, those questions are tailored to each offer. If the Government does not have questions, each Offeror in the competitive range is still allowed an opportunity to revise its offer. 
During discussions, the Government relays issues to Offerors, publicizes changes in the Solicitation resulting from discussions, and identifies a common due date for receipt of final proposal revisions / final offers. 
Discussion Dos and Don’ts 
The primary objective of discussions is to maximize the Government’s ability to obtain best value, based on the requirement and the evaluation factors set forth in the Solicitation. (See FAR 15.306(d)(2)). The following may be discussed: 
· Deficiencies.

· Significant weaknesses.
· Adverse past performance information to which the Offeror has not yet had an opportunity to respond. 
· Whether the Offeror’s price is considered to be too high/low and the basis for that opinion.
· Other aspects of the offer that could be altered or explained to enhance materially the offer’s potential for award. 
· In cases where the Solicitation states that evaluation credit would be given for technical solutions exceeding mandatory minimums, the Government may negotiate with Offerors for increased performance beyond stated minimums. 
· The Government may also suggest to Offerors that have exceeded any mandatory minimums that their offers would be more competitive if the excesses were removed and the offered price decreased. 
Government personnel should not do the following:
· Engage in conduct during discussions that favors one Offeror over another.
· Reveal an Offeror’s technical solution to another Offeror.
· Reveal an Offeror’s intellectual property to another Offeror.
· Reveal an Offeror’s price without that Offeror’s permission. 
· Reveal the names of individuals providing past performance information. 
· Furnish any other source selection information.
Discussions with Offerors may be conducted orally or in writing. For complicated supply and services acquisitions it is advisable to conduct discussions (i.e., pose questions to the Offeror and receive responses) in writing. 
Discussions are required to be meaningful. Questions posed should be as specific as practicable and cover the topics described in this section, as appropriate. The Contracting Officer should identify areas of an offer that require amplification or correction that must be addressed for that Offeror to have a reasonable chance of being selected for award. This may be done by posing the Government’s question, citing the page/section/paragraph number of the offer, and quoting the specific language that triggered the Government’s concern. 
The Contracting Officer must avoid misleading Offerors. This might occur through questions or silence, leading an Offeror into responding in a manner that fails to address actual concerns, misinforms the Offeror concerning a problem with its offer, or misinforms the Offeror about the Government’s requirements. 
Discussions must also be equitable and not favor one Offeror over another. The level of specificity of questions posed to one Offeror must be similar to the level of specificity of questions posed to other Offerors within the competitive range. 
Discussions are not required to:
· Be all encompassing.
· Be overly specific in describing the Government’s concerns.
· Discuss every aspect of an offer that received less than the maximum score.
· Advise an Offeror of a weakness that is not considered “significant” (even if the weakness subsequently becomes a determinative factor in choosing between two closely ranked offers).

The Contracting Officer should ensure that discussions do not describe how the Offeror should revise its offer to cure weaknesses or deficiencies. To do so would defeat an objective of the Evaluation process – that is, to assess an Offeror’s understanding of the Solicitation requirements and their approach of the best method to meet those requirements.
Where the Government has advised an Offeror of an area of concern, the Government is not required to raise the issue again in a subsequent round of discussions – even where the issue continues to be of concern to the Government – until that defect has been corrected. Likewise, the Government is not required to reopen discussions to give an Offeror additional opportunities to revise its offer when the Offeror’s final revision contains a deficiency that was not contained in its prior submissions.

	   3.8.4 Request Final Revised Offers / Proposal Revisions


After discussions, the Contracting Officer may request revisions to the technical and/or cost volumes of the offer. The Contracting Officer requests final revisions in writing from Offerors within the competitive range. The same basic rules apply to evaluation of final revisions as were applied to the original evaluation. The written evaluation of final proposal revisions is separate and apart from the basic evaluation and must cover the differences, if any, between the final proposal revision and the original proposal.
Pursuant to FAR 15.307, Offerors within the competitive range may be given several opportunities to submit proposal revisions; however, subsequent requests for final proposal revisions shall be used only when necessary and unavoidable. When discussions are concluded, the Contracting Officer establishes a common cutoff date for receipt of final proposal revisions. The Contracting Officer requests in writing (via letter or amendment) final proposal revisions and advises Offerors that the revisions shall be in writing and that the Government intends to make an award without obtaining further revisions. 
The Contracting Officer should re-evaluate the Solicitation and any amendments prior to issuing a request for final proposal revisions to ensure regulatory compliance, the inclusion of mandatory clauses and provisions, and that the terms and conditions are clear, concise, and not subject to interpretation. Should further amendment of the Solicitation be necessary, the Contracting Officer must issue the amendment prior to or concurrent with requesting final proposal revisions. Offerors shall acknowledge receipt and acceptance of final amendment, if any, upon submission of final proposal revisions. 
After receipt of final proposal revisions, minor informalities may be clarified without an additional request for final offers from all Offerors. However, if further negotiations are needed, a second final offer opportunity may be extended to all Offerors that remain in the competitive range. The Contracting Officer shall obtain approval to request additional final proposal revisions in the form of a Business Case Memorandum (BCM) with a detailed explanation of why an additional round of proposal revisions is necessary.
	3.9 Source Selection Reports


Source Selection Evaluation Board (SSEB) Report
As discussed in APG 3.4, the SSEB reviews all offers in accordance with the Source Selection Plan (SSP) and arrives at a consensus regarding the strengths, weaknesses, significant weaknesses, and deficiencies contained in each offer and collectively assigns adjectival ratings for each evaluation factor and subfactor. Once a consensus is reached, the SSEB chair consults with Contracting Officer and prepares the SSEB report to articulate the consensus. The report shall contain the following: 
· An outline bearing a logical relationship to 1) the factor/subfactor being evaluated, 2) the definitions of “strength,” “weakness,” “significant weakness,” and “deficiency” contained in Section M of the Solicitation (or the SSP), and 3) the adjectival rating definitions contained in Section M of the Solicitation (or the SSP). For instance, it would be illogical for SSEB members to conclude that a portion of an offer associated with a specific subfactor contains a couple of “deficiencies” but nevertheless conclude that that portion of the offer should receive an “Outstanding” rating.
· Explanations – for example, of why a particular weakness in an offer may increase risk of unsuccessful contract performance, or why a particular strength in an offer may decrease risk of unsuccessful contract performance.
· A list of proposed discussion questions or source selection recommendation. 
Cost/Price Analysis Team (C/PAT) Analysis
C/PAT members analyze offers consistent with the evaluation criteria listed in Section M of the Solicitation and SSP. The methodology used to analyze cost/price varies by procurement. For a discussion of various types of cost/price analysis techniques (e.g., price analysis, cost analysis, cost realism analysis) and the manner in which they should be used to evaluate offers, see BCM Module. 
The C/PAT findings are documented in a Business Case Memorandum (BCM), which includes the following:
· Adequate detail regarding the cost/price analysis method utilized.
· Results of the cost/price analysis for each offer. 
· Any information utilized from the SSEB report that affects price. 
· A list of proposed discussion questions or source selection recommendation.
Past Performance Evaluation Team (PPET) Report

After concluding all of the Offerors’ past performance evaluations, the PPET prepares a PPET Report, assigning adjectival ratings to each offer, and detailing the assessment in a narrative. The PPET submits the report to the SSA. 
Source Selection Decision – BCM 
The SSA (the DUS, delegated AA or Program Director, HCO, or CO) reviews the SSEB report, PPET Report, and C/PAT Analysis, and documents in the BCM a determination to either award without discussions or establish a competitive range. The BCM summarizes the results contained in the SSEB, PPET, and C/PAT evaluations and explains the extent to which the SSA agrees or disagrees with the contents of those reports. As required by FAR 15.308, the Source Selection Decision (as documented in the BCM) must be based upon a comparative assessment of offers against all evaluation criteria in the Solicitation, include the rationale for any business judgments and tradeoffs made or relied on by the SSA (including benefits associated with additional costs), and make it clear that the decision reflects the SSA’s independent judgment.

 

	3.10 Equal Employment Opportunity (EEO)


Before a contract can be awarded, the Contractor and/or subcontractor must be in compliance with Equal Employment Opportunity (EEO) requirements (see FAR Subpart 22.8).
 

Compliance 
The Contracting Officer shall confirm EEO compliance for all Contractors and first-tier subcontractors prior to award of contracts valued at or exceeding $10 million. The Contracting Officer shall obtain verification of EEO compliance from the Department of Labor (DOL) Office of Federal Contract Compliance Program (OFCCP) for each contract and first-tiered subcontract valued at $10 million or more (base award plus options). This includes Letter Contracts, Indefinite Delivery Contracts (IDCs), Basic Ordering Agreements (BOAs), and modifications that increase the aggregate contract value to $10 million or more. 
 

To verify compliance, the Contracting Officer shall search the OFCCP national registry. The Contracting Officer must document proof of the Contractor’s compliance in the Business Case Memorandum (BCM) (see BCM Module) and print the registry results page as documentation for the contract file. Should the Contractor/subcontractor not be listed in the registry, the Contracting Officer shall request a pre-award clearance by letter or fax from the pertinent OFCCP regional office (see also FAR 22.609). See the attached Sample Request Letter for EEO Compliance Clearance. The OFCCP response shall be documented in the BCM and retained in the contract file. 
Timeliness 
Requests must reach OFCCP no later than 15 days prior to proposed award date. If OFCCP does not inform the Contracting Officer of its intention to conduct a preaward compliance evaluation within 15 days of the preaward review request, clearance shall be presumed, and the Contracting Officer is authorized to award the contract. If OFCCP does inform the Contracting Officer of its intention to conduct a preaward compliance evaluation within 15 days of the preaward review request, OFCCP shall be allowed an additional 20 days after the date that it so informs the Contracting Officer. If OFCCP does not provide the Contracting Officer with its conclusions within that 20-day period, clearance shall be presumed, and the Contracting Officer is authorized to award the contract. Further, if any of the aforementioned time lines would delay a critical award beyond the time needed by the Government to make award or beyond the time specified in the bid or proposal, or an extension thereof, the Contracting Officer shall immediately inform the OFCCP regional office of the required award date. Also, if OFCCP determines that the review cannot be completed by the imposed date, the Contracting Officer shall submit written justification for the award to the Head of the Contracting Activity (HCA), who, after informing the OFCCP regional office, may then approve award without the preaward clearance. 
Inquiries 

Any inquiry by a Contractor regarding the status of their preaward compliance review shall be referred to the cognizant regional OFCCP office. 
Complaints 

Complaints received by the Contracting Officer alleging violation of the requirements of E.O. 11246 shall be referred immediately to the OFCCP regional office. The complainant shall be advised in writing by the Contracting Officer of the referral. The Contractor that is the subject of a complaint shall not be advised in any manner or for any reason of the complainant's name, the nature of the complaint, or the fact that the complaint was received. 
Exemptions 

Specific cases – for example, work performed outside the U.S. by employees who are not recruited in the U.S. – may allow for exemptions to all or part of E.O. 11246. 
Contractor Violations 

Should any Contractor performing on a Federal Government contract be found in violation of EO 11246, one or more of the actions at FAR 22.809 shall be imposed.
	3.11 Business Case Memorandum


The Business Case Memorandum (BCM), also referred to as the Pre/Postnegotiation Memorandum (PNM), describes in detail how the Prenegotiation Objective and Postnegotiation Position are developed as well as the basis for the evaluation methods utilized. The procurement strategy developed during the Planning phase dictates which evaluation methods are utilized. The BCM reflects the evaluation results and the source selection decision by the Source Selection Authority (SSA). 
The BCM demonstrates that all pre- and postaward compliances have been met and that the proposed contract action conforms to law, regulation, and Commerce and NOAA acquisition policies. The overall purpose of the BCM is to demonstrate good business judgment and that the price established is fair and reasonable.  A BCM is also used to document the competitive range decision when discussions are required. 
A Prenegotiation BCM demonstrates to the approving official that the Government is ready to either enter into discussions or award without discussions (award on initial offer) based on the analysis and discussion of the Offeror’s proposal, audit positions, and Prenegotiation Objective. A Postnegotiation BCM documents information presented by both parties during the negotiation/discussion process and provides rationale for the negotiated position. 
When establishing milestones for the procurement, adequate time should be allocated for completion, review, and approval of any BCMs. The Prenegotiation BCM must be approved prior to establishing the competitive range (or prior to award when discussions are not necessary and award is made on initial offer) and the Postnegotiation BCM must be approved prior to contract award. 
BCMs are required for various negotiated contract actions that exceed $100,000, including the following: 
· Contracts (including indefinite-delivery contract), task/delivery orders, and in-scope contract modifications.
· Modifications and changes issued pursuant to contract clauses such as “Changes,” “Government Property,” “Disputes,” “Requests for Equitable Adjustment (REAs),” and “Definitizations.”
· Termination agreements and Settlements/Claims.
· Retroactive pricing after completion.
For contract actions less than $100,000, documentation is still required, but the Contracting Officer will use a Simplified Acquisition Documentation Record. For acquisitions of commercial items $100,000 to $5.5 million ($11 million for contingency operations) under FAR Subpart 13.5, the Contracting Officer may use a streamlined BCM. For more information, see SAP Module. 
For more information on BCMs, see the BCM Module. 
	3.12 Summary of Evaluation Section References


Multiple references to statutory and regulatory material, such as the FAR, CAR, CAM, NOAA Acquisition Handbook, United States Code, and the Code of Federal Regulations, appear throughout this module; hyperlinks to those references are provided within the module. The following templates, additional information, samples, and/or hyperlinks are referenced in this section. They are listed in order of their appearance:
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3.1
	Source Selection Kickoff Memo Template 

	
	Source Selection NDA Template 

	
	OGE Form 450 

	APG
3.2
	Source Selection Plan Template 

	
	CAM 15-2 Formal Source Selection Procedures


	
	D&F Template to Use Contractors as Evaluators 

	APG 3.3
	Army Source Selection Guide, February 2007 


	APG
3.5
	PPIRS website: http://www.ppirs.gov/

	
	Past Performance Questionnaire Template 

	
	PPET Report Template 

	
	B-296176.2, Clean Harbors Environmental Services, Inc., Dec. 9, 2005 

B-297654, Greater Pacific Aquatics, February 2, 2006 
B-297791.2, Ideamatrics, Inc., May 26, 2006 

	APG
3.6
	Contract Pricing Reference Guide: 

http://www.acq.osd.mil/dpap/cpf/contract_pricing_reference_guides.html

	
	DCAA Field Audit Offices: http://www.dcaa.mil/
DCMA Field Audit Offices: http://www.dcma.mil/

	
	DCAA Form for Requesting Specific Cost/Rate Information 

	
	Sample Request for Pricing Assistance from DCMA 

	
	Sample Request for DCAA Audit 

	
	Checklist for Requesting Field Pricing Assistance from DCAA 

	
	Checklist for Requesting Field Pricing Assistance from DCMA 

	
	Department of Commerce Inspector General at http://www.oig.doc.gov/oig/Hotline_complaintform.htm
 

	APG
3.8
	Proposed Debriefing Agenda Template 

	
	Sample Letter to Contractors Opening Discussions 

	APG
3.10
	OFCCP National Registry: http://www.dol.gov/esa/ofccp/regs/compliance/preaward/pacrqsts.htm

	
	OFCCP Regional Office: http://www.dol.gov/esa/ofccp/contacts/ofcpkeyp.htm

	
	Sample Request Letter for EEO Compliance Clearance 


Page 1 of 35

