	1.0 PLANNING


The Federal Acquisition Regulation (FAR) provides the following definition for acquisition planning:


…the process by which the efforts of all personnel responsible for an acquisition are coordinated and integrated through a comprehensive plan for fulfilling the agency need in a timely manner and at a reasonable cost. It includes developing the overall strategy for managing the acquisition.

The contracting process is a partnership between contracting and project personnel. From defining requirements to developing the procurement request, the role of the Project Officer is significant in the planning stage. Yet key to every procurement is the Contracting Officer. It is the Contracting Officer who molds and shapes the procurement and who is ultimately responsible for contract award and administration. A cohesive effort between the Contracting and Project Officer – including the participation of both contractual and technical subject matter experts – is essential to managing and completing the steps in this phase of the contracting process. 

In the planning phase, the Contracting Officer establishes a unique file to house both required and supporting documentation from the commencement of the procurement through the life of the contract. See the Contract File Document Checklist for assistance and information. 

A successful procurement relies upon many things: organization, participation, communication, documentation, but above all, planning.

Acquisition planning is an ongoing and continuous effort in support of NOAA business operations and NOAA program execution.  It is important that NOAA AGO be engaged early in all program planning phases from strategic planning to annual guidance.  Acquisition planning is crucial for the NOAA Planning, Programming, Budgeting, and Execution System PPBES.  The details of the NOAA PPBES are provided in the NOAA Business Operations Manual.   Early and frequent coordination between program activities and AGO enhances NOAA’s ability to meet mission requirements through well-planned, resourced, and efficient acquisitions that align to the NOAA mission and NOAA strategic plan.
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	1.1 Defining Requirements                                                                                            


Acquisitions start with the Project Officer or Requiring Activity. Defining requirements is the first step in the procurement process, and it is the Project Officer that identifies, defines, and details their procurement needs. When the Project Officer can succinctly identify its program’s mission, accurately describe the program’s relevant history, and confidently detail anticipated scope and requirements, he or she is ready to embark upon the contracting journey. 

FAR Part 11 specifies that when describing agency needs, acquisition of supplies or services should be stated in terms of a) functions to be performed, b) performance required, or c) essential physical characteristics. 
If the requirement is a product (supplies), the Contracting Officer should be given all possible information relating to that product, an explanation of its desired functionality, and data regarding the end user’s need. These will all facilitate working towards a viable implementation or installation schedule.

To provide for maximum competition, FAR 11.105 directs that agency requirements shall not be written so as to require a particular brand name, product, or a feature of a product, peculiar to one manufacturer, thereby precluding consideration of a product manufactured by another company, unless— 

1. The particular brand name, product, or feature is essential to the Government’s requirements, and market research indicates other companies’ similar products, or products lacking the particular feature, do not meet, or cannot be modified to meet, the agency’s needs; 

2. The authority to contract without providing for full and open competition is supported by the required justifications and approvals (see 6.302-1); or the basis for not providing for maximum practicable competition is documented in the file (see FAR 13.106-1(b)) or justified (see FAR 13.501) when the acquisition is awarded using Simplified Acquisition Procedures (SAP); and 
3. The documentation or justification is posted for acquisitions over $25,000. (See FAR 5.102(a)(6).) 
As a general rule, when defining requirements, the Project Officer should emphasize the necessary physical, functional, and performance characteristics of a product – not brand names. (See Office of Federal Procurement Policy (OFPP) Guidance for Appropriate Use of Brand Name or Equal Purchase Descriptions 11/28/2007) For more information on “brand name” and “brand name or equal” descriptions, see APG 1.7.10. 

(For comprehensive information regarding defining requirements, see the attached CON 110 Requirements Overview and Acquisition Lessons Learned from GAO Protests in the January 2005 edition of The Advisor.)

	1.1.1 Pre-Planning


Acquisition begins long before an acquisition request is generated by an individual or office requiring the purchase of a good or service. It begins with the strategic planning process and carries through final assessment of whether what was acquired achieved or helped to achieve the mission which the acquisition supported.  The NOAA Acquisition function is integral to achieving NOAA’s mission.  In 2007, acquisitions and grants represented nearly 50% of NOAA’s $4.2 billion budget.  Acquisition professionals must partner with Line and Corporate Offices and Department of Commerce colleagues to manage a complex acquisition process in an environment of constrained budgets and growing demands and expectations. 

AGO determines acquisition workload distribution, knowledge requirements, and service levels based on annual Advanced Acquisition Plans (AAP) (see DAO 208-15 Procurement Planning System,  NOAA Acquisition Handbook Part 7 and the NOAA Business Operations Manual).  In order for AGO to be an effective business partner with supported program offices, it is imperative that AAPs are submitted in accordance with the timelines and procedures established in the NOAA Business Operations Manual and the NOAA Acquisition Handbook.

	1.1.2 Service Requirements


If the requirement is a service, the Project Officer should be able to specify the required support, estimate the duration of need, and outline desired results, which will facilitate obtaining the best possible services and maximizing the outcome. Contracting Officers must ensure that the requirement is, indeed, a service as defined by FAR Part 37 for Service Contracting – that is, “a contract that directly engages the time and effort of a contractor whose primary purpose is to perform an identifiable task rather than to furnish an end item of supply.” Postaward reviews, have exposed numerous instances in which contracts for services were being used to obtain products, supplies, and facilities not required for, or incidental to, the performance of those service contracts. 

Current DOC policy (PM 2008-01 Using Performance-Based Acquisition to Meet Program Needs), implementing public law, specifies that Performance-Based Acquisition (PBA) is the preferred method for obtaining services. PBA procurements state what needs to be accomplished, not how, and consist of a Performance-based Work Statement (PWS), Measurable Performance Standards, Remedies and/or Incentives, and a Performance Assessment Plan or Quality Assurance Surveillance Plan (QASP). 

All service contracts, whether performance-based or not, require the use of a QASP in accordance with FAR 46.103(a) to measure performance. Contracting Officers are responsible for ensuring a QASP is prepared by the Project Officer for service contracts (see Sample QASP for CPFF Contract). The appointed Contracting Officer’s Representative (COR) utilizes the QASP in conducting surveillance and oversight of Contractor performance. (See APG 5.3.1).

The Management of Contracted Services (DAO 208-10, as amended), is applicable to all activities and organizations within the DOC for services acquisitions in excess of the Simplified Acquisition Threshold. Its purpose is to ensure service acquisitions: 

· Support DOC objectives. 

· Utilize performance-based methods to the maximum extent practicable. 

· Contain clear requirements. 

· Identify measurable outcomes. 

· Are properly planned and administered. 

· Achieve the intended results. 

For more information on Management of Contracted Services, see APG 1.4.3. The following links provide additional information regarding PBA:

· APG PBA Module
· Guidebook for Performance-Based Services Acquisition in the Department of Defense: http://www.acq.osd.mil/dpap/Docs/pbsaguide010201.pdf. 

· Seven Steps to PBSA: http://www.acqnet.gov/comp/seven_steps/home.html
	  1.1.3 Requirements Documents for Major System Acquisitions 


The following information is pertinent to Major Systems Acquisitions as defined in FAR 2.101 and OMB Circular A-11 Preparation and Submission of Budget Estimates, OMB Circular A-109 Major Systems Acquisitions, DAO 208-3 Major Systems Acquisition for the Department of Commerce and NOAA Administrative Order (NAO) 216-108 Requirements Management.

Knowing the procurement requirements is important, but being able to easily and accurately convey them to members of the contract team is crucial. A requirements document can act as a formal agreement among end users to ensure that a) their requirements are correctly documented and b) the Project Officer can easily defend the validity of their requirements. 

Note that defining requirements and creating a formal requirements document can be two different things. Specific requirements documentation is required by NAO 216-108 Requirements Management. Per NAO 216-108 Requirements Management, the Deputy Undersecretary for Oceans and Atmosphere selects, with the advice of the NOAA Executive Council (NEC) and the NOAA Executive Panel (NEP), a NOAA Council to provide oversight and select the Program Manager for a NOAA Major System (See the NOAA Decision Coordination Office main page at http://www.dco.noaa.gov/index.htm for details on the NOAA Councils).  The NOAA Councils are:

· Program Management Council
· Chief Financial Officer/Chief Administrative Officer (CFO/CAO) Council
· Chief Information Officer (CIO) Council
· Education Council
· Fleet Council
· Human Capital Council
· International Affairs Council
· Minority Serving Institutions (MSI) Council
· Observing Systems Council
· Ocean Council
· Research Council
· Safety Council
Purpose, membership, roles and responsibilities and the decision-making process for each Council are provided in the Decision Coordination Office website at http://www.dco.noaa.gov/resources/Terms_of_References.pdf.

It is important that the Program Office involve the Contracting Officer in acquisition and business aspects of program decision making that flows through the Executive Decision Making Procedures. 

Program Manager Qualifications

Program Managers for Major Systems Acquisitions must meet the training and experience standards provided in the Federal Acquisition Certification for Program and Project Managers (FAC P/PM) provided in OFPP Memorandum “The Federal Acquisition Certification for Program and Project Managers” dated April 25, 2007.

Also see:  CAM Notice 08-01 PPM Certification Program and CAM 1301.671 Department of Commerce Program and Project Manager Certification Program 

Department of Commerce Approvals for Major Systems Acquisitions

In addition to NOAA Council approvals, an acquisition valued at $10 Million or more will require review and approval by either the Department of Commerce Information Technology Review Board, or the Department of Commerce Acquisition Review Board.

	1.2 Ethics and Avoiding Conflicts of Interest                                                           


As indicated in FAR 2.101, a conflict of interest means that because of other activities or relationships with other persons, a person is unable or potentially unable to render impartial assistance or advice to the Government, or the person’s objectivity in performing the contract work is or might be otherwise impaired, or a person has an unfair competitive advantage. See also the guidance provided in FAR 9.500, Organizational and Consultant Conflicts of Interest.

	  1.2.1 Organizational Conflicts of Interest (OCIs)


Organizational Conflicts of Interest (OCIs) are becoming more and more common as the Government moves towards the contracting of services that were traditionally done by Government employees and as the defense industry merges and consolidates. OCIs may arise due to the following reasons:

· Biased Ground Rules – A firm has, in some sense, set the ground rules for the competition for another Government contract by, e.g., writing the SOW or the specification such that it could skew the competition in favor of itself. 

Example: Company A is on contract with NOAA to develop performance specifications for a new technology. In this role, Company A interprets Government defined requirements into technical specifications. Company A includes in the performance spec that the system must use “X” brand of technology that only Company A or its subsidiary can build at a reasonable price due to a solution they already offer.

· Unequal Access to Information – A firm has access to nonpublic information as part of its performance of a Government contract and where that information may provide the firm an unfair competitive advantage in a later competition for a Government contract.
Example: Company A is on contract with NOAA to provide program management support and in providing this support, Company A has access to a Government drafted white paper outlining a desirable solution to and including budget information for an upcoming procurement. Company A would have an unfair advantage in the upcoming procurement over other companies that did not have access to this information.

· Impaired Objectivity – A firm’s work under one Government contract could entail the firm evaluating its own offers for products or services or those of a competitor, either through an assessment of performance under another contract or an evaluation of proposals.

Example: Company A, a small business, is performing services to provide technical expertise to NOAA. In the course of this assignment, NOAA asks Company A for their evaluation of Company B's product. Company B subcontracts to company A on a bulk of their business.

If the Contracting Officer or Project Officer discovers that a potential conflict exists, the Project Officer will assist the Contracting Officer in an investigation to identify all actual and potential OCIs. If an OCI is determined to exist, the Contracting Officer will provide a written analysis that includes the following:

· The course of action for avoiding, neutralizing, or mitigating the conflict.

· A draft Solicitation provision.

· A proposed contract clause (CAR OCI Clause at CAR 1352.208-71 and CAR Restrictions on Future Contracting Clause at CAR 1352.209-70 or NOAA Sample OCI Clause)

· A request for a mitigation plan from the potential Offeror/Contractor(s).

Offerors shall acknowledge acceptance of the proposed contract clause in their proposal and any resultant contract. Offerors must either affirmatively state that they have no OCI issues or submit a mitigation plan. The Contracting Officer, with assistance from the Project Officer and advice of Counsel, must evaluate any OCI issue for each Offeror and determine: 

1. Whether that Offeror has an OCI issue and, if so, 

2. Whether a mitigation plan can mitigate or neutralize the OCI for that Offeror and, if so,

3. Whether the submitted plan is adequate. 

For reference see NCMA articles:

Prevent OCI from Becoming Last Minute Showstoppers from NCMA 01-08
Identifying Latent OCI from NCMA 12-07
	  1.2.2 Non-Disclosure Agreements (NDAs)



Contractor and Contractor-Employee NDAs

A mitigation plan should include, at a minimum, a Contractor NDA, and a Contractor-Employee NDA.
In the event that the apparent successful offer has an OCI issue, and if the Contracting Officer has determined that the Offeror has submitted an adequate plan for mitigating the issue, a recommendation for approval of the mitigation plan will be submitted to the Chief of the Contracting Office (CCO) (for NOAA the CCO is the Head of the Contracting Office (HCO). After the mitigation plan is approved by Counsel, the contract may be awarded to the successful Offeror. 

If for some reason a conflict of interest exists that cannot be avoided or mitigated and the Contracting Officer finds that it is in the best interest of the Government to award the contract despite a conflict of interest, a request for waiver will be submitted to the Head of the Contracting Activity (HCA) in accordance with FAR 9.503. 

Note: Many types of OCIs cannot be mitigated and must be eliminated. An OCI may be eliminated, for example, by removing the conflicting aspect from the work statement or disqualifying vendors from the competition whose supplies/service would result in an OCI. 

See Contractor Contract NDA Clause Template and Contractor-Employee NDA Template.

Source Selection NDAs

Government participants involved in a Source Selection are required to complete an NDA and these should be maintained by the Contracting Officer in the contract file. See the Source Selection NDA Template. 
	  1.2.3 Office of Government Ethics (OGE) Form 450


Not all conflicts of interest stem from Contractor participation. OGE Form 450 is a mechanism for determining actual or potential conflicts between public responsibilities and private interests and activities. Some Government employees must file an OGE Form 450, Confidential Financial Disclosure Report within 30 days of assuming a designated position. 

OGE Forms 450 must be collected and maintained by Counsel. For assistance in completing OGE Forms 450, see the attachment OGE 450 Guidance or contact the U.S. Department of Commerce, Office of the General Counsel, Ethics Laws and Programs Division. 

Participation in a Source Selection may also dictate the completion of an OGE 450. Although no requirement exists to do so, Contracting Officers may request Source Selection Evaluation Board (SSEB) participants file OGE 450s.   In formal source selection, it is recommended that the the Source Selection Advisory Council (SSAC) Chairperson distribute and collect any and all Conflict of Interest Certifications, Nondisclosure of Information Statements, and OGE 450 or SF Forms 278 for review by the Legal Advisor. 

Any conflict of interest documentation indicating a potential conflict and resolution should be maintained by the Contracting Officer in the contract file. 

	  1.2.4 Ethics and Contractors in the Workplace 



In the latest Annual Conflict of Interest Prosecution Survey by the Office of Government Ethics, nearly 75 percent of prosecutions involved contract-related misconduct. Contractor performance is essential to accomplishing nearly every aspect of the NOAA mission. The increased use of contractors and instances of “mixed workplaces” reinforces the need for Government employees – not restricted to those in formal “procurement” or “contracting” positions – to stay informed of their legal and ethical requirements. Consider the following during day-to-day decision making:

· Allowing “Time Off.” Federal Personnel System rules and regulations are not applicable to contractor personnel. Contractor personnel time is billed to the Government under procurement and fiscal laws and regulations. Decisions concerning “time off” (i.e., 59 minutes) are to be made by the contractor management and NOT the Government. Contractor personnel are paid pursuant to the terms of their contract with NOAA, not according to Federal personnel system rules/regulations. Exercise caution and judgment during holiday parties, training, off-site conferences, etc. Coordinate with the Contracting Officer and Counsel, if necessary, and ensure that contractor personnel are informed.

· Misuse of Contractor Personnel. Government employees are prohibited from directing contractor personnel to perform any tasks other than those specified in the contract. Examples of contractor misuse include having them pick up dry-cleaning, prescriptions, or meals, and assisting with unofficial activities in support of non-Federal entities.

As shown in the OFPP Memo: Ethics and Working with Contractors dated 27 October 2006 and its attachments: OGE Memo dated 9 August 2006 and Ethics and Working with Contractors – Questions and Answers, compliance with provisions such as the Procurement Integrity Act does not necessarily equate to compliance with related, yet different, provisions in the ethics laws and regulations.

For a better understanding of ethics and conflicts of interest, see the 2008 Department of Commerce Annual Ethics Training Brief. 
	1.3 Market Research                                                                                                       


Before initiating a procurement action, the Project and Contracting Officer must perform due diligence in assessing what products or services are currently offered on the market and by whom. Market research is conducted first by the Project Officer and again by the Contracting Officer before soliciting offers. The following Federally mandated sources for satisfying a Government requirement are listed in FAR 8.002 in descending order of priority:

Supplies

· Agency inventories

· Excess from other agencies

· Federal Prison Industries 

· Products available from the Committee for Purchase from People who are Blind or Severely Disabled (see FAR Subpart 8.7) 

· Wholesale supply sources 

· Mandatory Federal Supply Schedules

· Optional Federal Supply Schedules

· Commercial sources

Services

· Services available from the Committee for Purchase from People who are Blind or Severely Disabled

· Mandatory Federal Supply Schedules

· Optional Federal Supply Schedules

· Federal Prison Industries or commercial sources  

Government printing and related supplies are also Federally mandated to be performed/furnished by or through the Government Printing Office (GPO) unless an exception exists (see FAR 8.802(a)). For the Department of Commerce (DOC), all printing requirements are to be fulfilled by the GPO.  Offices serviced by Acquisition Divisions within the NOAA HQ Area (D.C. metropolitan area) must coordinate with the NOAA Office of Printing and Visual Arts (see NAO 201-32C).  Offices serviced by field Acquisition Divisions (ERAD, CRAD, MRAD, WRAD) shall coordinate with the GPO Regional Printing Office for their specific region (see NAO 201-32C).  

Another reason for conducting market research is to identify potential socioeconomic opportunities. Additionally, market research will significantly impact the selection of evaluation factors, contracting and source selection methods, and amount and type of requested proposal information. The extent of market research will vary depending on such factors as urgency, estimated dollar value, and complexity of the requirement, and past performance. Project Officers should document the results of market research in a manner appropriate to the size and complexity of the acquisition. 

Market research should accomplish the following objectives:


· Identify products and technologies, particularly to determine if a commercial item can meet the Government’s requirements.

· Identify the size and status of potential vendors.

· Assess the competitiveness of the market.

· Identify commercial practices.

Before acquiring supplies or services from commercial resources, the Project Officer must conduct market research (FAR Part 10) and that market research should be an element of the Acquisition Plan (see APG 1.4). The Contracting Officer should also conduct Market Research prior to issuing the Solicitation in order to gain an understanding of the market-place conditions that may affect terms and conditions for commercial items and to generate interest in offering for that requirement. 

Targeted market research – e.g., calling vendors to inquire about their ability to meet a NOAA requirement – is an effective form of market research; the Contracting Officer cannot assume that all available sources have seen a posted requirement. Targeted market research allows the Contracting Officer to ensure small and disadvantaged businesses are aware of the requirement and to make decisions as to whether the procurements should be reserved or set aside in support of various socioeconomic programs. Other market research techniques include scanning federal supply schedules, contacting known suppliers, using the Central Contractor Registration (CCR), online research, and conferring with colleagues or peers. See attached Market Research Helpful Hints and Market Research Checklist.

	  1.3.1 Market Research Techniques



Contacting Industry. The Government is encouraged to exchange information with all interested parties and those exchanges must be consistent with procurement integrity requirements (see FAR 3.104). The purpose of exchanges with industry prior to issuing a Solicitation is explained in FAR 15.201(b) as follows: 
The purpose of exchanging information is to improve the understanding of Government requirements and industry capabilities, thereby allowing potential Offerors to judge whether or how they can satisfy the Government's requirements, and enhancing the Government's ability to obtain quality supplies and services . . . at reasonable prices, and increase efficiency in proposal preparation, proposal evaluation, negotiation, and contract award.

Once the PR package has been submitted to the Contracting Officer, all exchanges with industry should be initiated and led by the Contracting Officer and not the Project Officer.

Benchmarking with Other Government Agencies and Contacting Government Experts. Reviewing the market research of others. This technique can be applied by contacting other contracting offices to obtain bidders lists and market research reports pertaining to similar acquisitions.
Attending trade shows, symposia, and conferences.

Reviewing catalogs and trade journals for advertisements, articles on new technology, and benchmark tests. 

Industry Day. Typically open forums for exchanges of all types of information not necessarily related to one specific procurement. Industry days related to a specific procurement are referred to as pre-solicitation conferences or site visits. Can cover a broad range of subjects or materials, such as how to do business with NOAA or Small Business opportunities. 
Sources Sought. May be published as Requests for Information (RFIs) or Sources Sought Notices to Federal Business Opportunities (FedBizOpps). It is designed to identify potential sources for procurements and can provide an opportunity for the marketplace to indicate its interest in submitting offers for future acquisitions. This type of synopsis has particular application when one Contractor is thought to be uniquely capable of meeting the Government’s minimum requirements and verification of this opinion is needed. 

Requests for Information (RFIs). An RFI requests responses from industry (e.g., white papers, capability statements, product brochures) solely for information and planning purposes. RFIs may be used when the Government does not presently intend to award a contract, but wants to obtain price, delivery, other market information, or capabilities for planning purposes. 

An RFI does not constitute a Request for Proposal (RFP) or a promise to issue an RFP in the future, and a RFI does not commit the Government to contract for any supply or service. (See FAR 15.201(e).) Responses to these notices are not offers and cannot be accepted by the Government to form a binding contract. The Contracting Officer must post the RFI on www.fedbizopps.gov  to notify the public. Although there is no required format for RFIs, see Sample RFI. 

Pre-Solicitation Conferences. This is an opportunity to bring together potential Offerors into a single forum to a) clarify the Government’s requirements b) gather feedback from attendees c) facilitate teaming relationships amongst industry. Feedback can either be questions or suggestions on contractual or technical issues that help to prepare a more solid Solicitation, or questions or suggestions that might reveal current industry capability to satisfy requirements.
All questions and answers from pre-solicitation conferences, whether presented openly in a group discussion or anonymously in written format, must be posted, without attribution, to the www.fedbizopps.gov website. Contracting Officers should ensure that responses to questions and answers do not reveal any proprietary information or divulge potential Offerors. 

The exception to this rule would be questions received from potential Offerors that contain trade secrets. If a question posed by a potential Offeror contains trade secrets, the Contracting Officer shall request that the potential Offeror resubmit its question in a form that does not contain such trade secrets so that the question and the answer may be posted to the www.fedbizopps.gov website. If the potential Offeror declines to redact such trade secrets from its question, neither the question nor the answer may be posted to the www.fedbizopps.gov website. (See FAR 15.201(f))  

For assistance in creating a pre-solicitation conference brief, see the Pre-Solicitation Brief Template and Sample Industry Day Briefing. The Project Officer and the Contracting Officer are responsible for conducting pre-solicitation conferences. It is imperative that Project and Contracting Officers work closely with Counsel before, during, and after such an event. 

Conducting site visits. A Government employee visits various industry partners in the market they are researching to gather information about a particular product or company capability. Or, the Government allows industry to visit a Government facility to better understand a particular requirement. 

Accessing Internet databases via search engines keyed to unique terms associated with the subject matter of the source selection. 

· General Services Administration (GSA): http://www.gsa.gov
· Small Business Administration (SBA) Homepage: http://www.sbaonline.sba.gov
· Information Technology (IT) data: http://www3.gartner.com
· The Thomas Registry: http://www.thomasregister.com
· Multi agency contracts: http://contractdirectory.gov
	1.4 Acquisition Planning                                                                                               


Acquisition planning is mandated by FAR Part 7 (see also NOAA Acquisition Handbook Part 7 and DOC PM 2007-3). The principal purpose of acquisition planning is to ensure that the Government meets its needs in the most effective, economical, and timely manner. Written acquisition plans (APs) achieve these objectives by focusing on competition and the acquisition of commercial items or non-developmental items. 

	  1.4.1 Formal Acquisition Plans



A formal acquisition plan (written narrative) is required for all acquisitions valued at $5 million or more and any other acquisition, at any value, as designated by the Department of Commerce or NOAA.

Contents

The Project Officer has overall responsibility for acquisition planning. The best resource in preparing an AP required by the NOAA Acquisition Handbook is the NOAA Acquisition Planning Guide. 

The following elements of a typical AP are specified in FAR 7.105: 

1. Acquisition Background and Objectives

· Statement of need

· Applicable conditions

· Cost

· Capability or performance characteristics

· Delivery or performance-period requirements

· Trade-offs (among cost, schedule, etc.)

· Risks

· Acquisition streamlining

2. Plan of Action

· Sources

· Competition

· Source selection procedures

· Contracting considerations

· Budgeting and funding

· Product descriptions

· Priorities, allocations, and allotments

· Contractor vs. Government performance (OMB Circular A-76)

· Management information requirements

· Make or buy

· Test and evaluation

· Logistics considerations

· Government-furnished property

· Government-furnished information

· Environmental and energy conservation considerations

· Security considerations

· Milestones for the acquisition cycle

· Identification of participants in acquisition plan preparation

· Other considerations, such as standardization

Reviews and Approvals

Per the  NOAA Acquisition Handbook, thresholds for submission of a written AP are as follows: 

a.
Acquisitions with a value of $5 million or more;

b.
Any other acquisition considered appropriate by the department or agency. 

APs may be written on either a program or an individual contract basis. 

Prior to submission to the final AP Approval authority, an AP must be approved, in writing, by all of the following Acquisition Team members:

Contracting Officer’s Representative (COR);

COR’s supervisor;

Contract Specialist;

Contracting Officer;

Head of Contracting Office (HCO);

Department of Commerce, Office of the General Counsel, Contract Law Division; and 

Senior Bureau Procurement Official, the Director NOAA AGO

The AP Approval Authority is as follows:

	Dollar Threshold
	AP Approval Authority

	   $5M-$9.999M
	Head of Contracting Activity (HCA) (DUS for Oceans and Atmosphere)

	>  $10M
	Department of Commerce Senior Procurement Executive (SPE)


For Major Systems Acquisitions additional NOAA and DOC approvals are required.  NOAA council reviews and approvals are per APG 1.1.3.  For acquisitions valued at $10 million or more, approval is required by either the Commerce Acquisition Review Board or the Commerce Information Technology Review Board.  

	  1.4.2 Informal Acquisition Plans – Milestone Plans



NOAA uses simplified Milestone Plans unless the acquisition threshold requires a written AP as described above. A procurement that does not meet the AP threshold still requires acquisition planning to identify and detail a procurement strategy. Note: All acquisitions for services over the Simplified Acquisition Threshold (SAT) (currently $100,000) shall have an approved Milestone Plan (Per NOAA Acquisition Handbook, Part 7) before Solicitation release. The plans provided should be commensurate with, and tailored to, the dollar value and complexity of the acquisition.  See a Template for Simplified Acquisition Procedures and Federal Supply Schedule Planning and Acquisition Milestones.

The Milestone Plan receive written concurrence form the Contract Specialist and the Contracting Officer’s Representative and must be approved at the following levels:

	Dollar Threshold
	Information Acquisition Plan - Milestone Approval Level

	$100,000 or less
	Contracting Officer 

	$100,001-$2,500,000
	Head of Contracting Office (HCO)

	$2,500,001 and above
	Senior Bureau Procurement Official, Director NOAA AGO


	  1.4.3 Management of Contracted Services



Per FAR 37.102(f), agencies shall establish effective management practices in accordance with Office of Federal Procurement Policy (OFPP) Policy Letter 93-1, Management Oversight of Service Contracting, to prevent fraud, waste, and abuse in service contracting. 

Department of Commerce Departmental Administrative Order 208-10 Management of Contracted Services (DAO 208-10, as amended) provides policy and guidance to ensure that service contracts:

· Support DOC objectives. 

· Utilize performance-based methods to the maximum extent practicable. 

· Contain clear requirements. 

· Identify measurable outcomes. 

· Are properly planned and administered. 

· Achieve the intended results. 

Performance-Based Acquisition is the preferred contracting method for acquisition of contracted services. See DOC PM 2008-1 Using Performance-Based Acquisition to Meet Program Needs.

Use the NOAA Acquisition Strategy Requirements template to assist in development of acquisition strategy for contracted services.

	  1.4.4 Acquisition Planning Meeting 



The Project and Contracting Officer should form a team consisting of all those responsible for any significant aspects of the acquisition in order to develop the acquisition plan. Convening an acquisition planning meeting allows key players to discuss any issues that need to be addressed early in the procurement process. Even small procurements benefit from collective discussion and enable sound procurement decisions as part of the acquisition planning process. The Contracting Officer is responsible for convening and conducting the acquisition planning meeting and should invite representatives from the Project Office, Fiscal Department, Counsel, and Small Business Office, as appropriate. 

If initiated, the result of the acquisition planning meeting should be an acquisition plan that documents and establishes such items as contract type, procurement schedule, funding requirements, and budget estimates. This documentation will be used to prepare the AP (See NOAA AP Milestone Template).  

	  1.4.5 Funding of Requirements



Budgeting

An essential element to procuring goods or services is having the proper funding to do so. This may seem elementary, but insufficient budget preparation by the Project Officer can result in insufficient funding. Developing an effective budget means looking at the big picture. In budget development all requirements that can be funded, as well as those valid requirements that cannot be funded, must be identified. 

The budget expresses the financial requirements necessary to support approved programs that were developed during the planning and programming phases. It is through the budget that planning and programming are translated into annual funding requirements. The budgeting phase is completed when the President sends his budget (with DOC input) to Congress no later than the first Monday in February. 

Appropriations

Proper use of appropriations is imperative. Contracting Officers must ensure that the specified appropriation/funds in the Procurement Request (PR) is appropriate for the supplies/services required. Funding law violations not only risk the public’s view of the integrity of NOAA – they also may and have resulted in the loss of limited and much-needed funds. For more information on Appropriated Funds, read The General Accountability Office’s Principles of Federal Appropriations Law.

The table “NOAA Appropriations Lifecycle” summarizes NOAA appropriations along with obligation periods. For further guidance on avoiding misappropriation, see the DOC Financial Management Handbooks and the NOAA Finance Handbook.
NOAA Appropriations - Lifecycle
	
	Years For

	Appropriation
	New Obligations

Unexpired
	Obligations Adjust. & Disburse.

Expired
	Closed End of Year
Canceled

	NOAA 1 Year
	1
	2-6
	6

	NOAA 2 Year
	2
	3-7
	7


Closed (Canceled) Appropriations: An appropriation that is no longer available for the adjustment or payment of obligations. Appropriations are closed (canceled) after being in the expired status for five years. A Comptroller General opinion has provided agencies with authority to make disbursement adjustments to closed appropriations to correct errors only. 

Expired Appropriation: An appropriation whose period of availability for incurring new obligations has expired but the appropriation is not closed (canceled). During this period, the appropriation is available for adjustment to, or payment of, existing obligations. Appropriations remain in an expired status for 5 years as shown in the table above. At the end of the five-year expiration period, the appropriation is closed (canceled) and is no longer available for the payment of unliquidated obligations. 

Funding of severable services across fiscal years is feasible if the period of the contract awarded, option exercised, or order placed does not exceed one year. See FAR 37.106.

For more information on financial matters, visit the NOAA Budget Office website at http://www.corporateservices.noaa.gov/~nbo/ and the NOAA Finance Office website at http://www.corporateservices.noaa.gov/~finance/.

Antideficiency Act

This Act prohibits obligation or expenditure of Government funds in excess of amounts appropriated by Congress or in excess of amounts permitted by regulations; forbids the obligation of any funds in advance of the official appropriation of funds; requires the head of each Government agency to establish an administrative control system for the purposes of keeping obligations within the amount of apportionment and enabling the agency to detect and report violations of the Antideficiency Act through the Executive Branch to Congress. 

The Project Officer is responsible for proper budgeting, which is an important precursor to not violating the Antideficiency Act. The Contracting Officer has ultimate responsibility for ensuring the appropriate funding is available for obligation at contract award. 
A high-risk area for Contracting Officers when it comes to the Antideficiency Act is in funding the minimum in the case of indefinite quantity contracts. In the case of indefinite quantity contracts for supplies or services that specify delivery of minimum quantities during a given period, an obligation shall be recorded upon execution of the contract for the cost of the minimum quantity specified. 

	1.5 Methods of Procurement                                                                                         


There are a number of ways to satisfy procurement requirements. Based on market research and dollar threshold, the Contracting Officer, in consultation with the Project Officer, will determine that requirements may be met using any of the following methods: 

· Non-NOAA/Non-DOC contract

· General Services Administration (GSA) Federal Supply Schedule (FSS) (See FAR 8.4 – Federal Supply Schedule - Process Map) 

· NOAA NITES BPA
· Governmentwide Commercial Purchase Card (GCPC) (see APG GCPC Module) 

· Solicitation on the open market – 

· To determine the appropriate solicitation method (Simplified Acquisition Procedures, Sealed Bidding, Contract by Negotiation, Type of Contracts, Special Contracting Methods and Emergency Acquisitions) see FAR Subchapter C – Contracting Methods and Contract Types at, FAR Parts 13-18.  For a general overview of the contracting methods see:

· FAR Part 12 - Acquisition of Commercial Items - Process Map;

· FAR Part 13 - Simplified Acquisition Procedures - Process Map; 

· FAR Part 14 - Sealed Bidding -  Process Map; and 

· FAR Part 15 - Contracting by Negotiation - Process Map  

The Project Officer, Contracting Officer, or Small Business Specialist may receive an Unsolicited Proposal (see APG 1.5.3). 

	  1.5.1 Non–NOAA and Non-DOC Contracts



In developing an Acquisition Strategy, Project and Contracting Officers must determine the appropriate means to fulfill the requirement. The NOAA AGO mission is to negotiate contracts tailored to meet the Customer’s needs. Occasionally other contracts may provide a more efficient and cost effective means of fulfilling the requirement. Non-NOAA/Non-DOC contracts can be an effective means of supporting the NOAA mission. This determination can be made by considering a variety of important factors: 

· Does use of this contract satisfy customer requirements, meet program schedule, prove cost effective, and consider contract administration? 

· Are the tasks to be accomplished or supplies to be procured within the scope of the Non-NOAA/Non-DOC contract? 

· Will the funding be used in accordance with appropriation limitations in terms of purpose, time and amount? 

· Will unique terms, conditions, and requirements be provided to the assisting agencies for incorporation into the contract to comply with all applicable DOC and NOAA-unique statutes, regulations, directives and other requirements? 

· Have data been collected on the use of assisted acquisitions for analysis? 

Non–NOAA contracts may not be used to avoid funding limitations or as a band-aid for poor acquisition planning. The transfer of funds should not be the default position of NOAA. Project Officers should make every effort to satisfy the requirement using NOAA resources and, in the process, avoid payment of unnecessary fees. This objective can only be achieved if requirements generators identify their needs and initiate the acquisition and coordination well in advance with the Comptroller, Contracting Officer and Legal Counsel. NOAA Contracting Officers should negotiate all fees requested by the Assisting Agency to ensure reasonableness.

The following definitions are pertinent to understanding and following Direct and Assisted Acquisition procedures: 

“Assisting Activity” means the department/agency/activity outside of the NOAA with contracting responsibility for a NOAA requirement. 

“Assisted Acquisition” means a contract awarded or a task or delivery order placed on behalf of NOAA by an official of the United States outside of NOAA This may also include situations in which the assisting agency provides the support themselves. 

“Direct Acquisition” means a task or delivery order above the Simplified Acquisition Threshold placed by a NOAA Contracting Officer/Ordering Officer against a contract vehicle established outside of the DOC. 

“DOC Bureau” means any of the offices and bureaus within the U.S. Department of Commerce.

“Economy Act Order” means orders involving funds transfers using the authority of the Economy Act, 31 USC 1535.

“Interagency Acquisition” means a procedure by which an agency needing supplies or services (the requiring agency) obtains them from another agency (the assisting agency). 

“Micro-Purchase Threshold” currently means $3,000, except it means—


(1) $2,500 for acquisitions of services subject to the Service Contract Act;


(2) $2,000 for acquisitions of construction subject to the Davis-Bacon Act; and


(3) As otherwise specified in FAR 2.101. 

“Non-DOC Agency” means any Federal agency outside of the DOC.

“Non-Economy Act Order” means orders involving funds transfers using authority other than the Economy Act, the most commonly used authorities being the General Services Administration (GSA) Acquisition Services Fund or Franchise Funds.

“Non-NOAA Contracts” means contracts awarded by an official outside NOAA. These include optional use Federal Supply Schedules, Blanket Purchase Agreements (BPA) issued against Federal Supply Schedules, and other contracts/schedules awarded outside NOAA. 

“Requiring Individual” means the individual in the organization responsible for identifying and fulfilling the requirement. 

“Requiring Activity Supporting Contracting Office” means the NOAA Acquisition Division normally providing contracting support to the requiring organization. 

“Simplified Acquisition Threshold (SAT)” currently means $100,000 except as further defined in FAR 2.101.

For Assisted Acquisitions, NOAA Contracting Officers in concert with the cognizant Comptroller must ensure the appropriate Determination and Findings (D&F) is completed (see APG 1.7.8 and Interagency Funds Transfer Checklist) For Direct Acquisitions over SAT, the justification should be included in the Business Case Memorandum (BCM Module). 

Effective October 1, 2008, a “best interest determination” must be completed for each Interagency Agreement in accordance with OFFP Memorandum “Improving the Management and Use of Interagency Acquisitions” dated June 6, 2008.

Reporting
HCOs must report all Assisted Economy Act Orders and Non-Economy Act Orders that they or Contracting Officers under their supervision have approved during the previous fiscal year. All such Orders shall be maintained in a central location to facilitate preparation of this report. The report will be sent to NOAA AGO Director’s Office no later than 15 November after the close of each fiscal year. See the Required Report Format for Assisted Economy Act Orders and Non-Economy Act Orders. 
For more information on the proper use of Interagency Acquisitions Under the Economy Act and Non-Economy Act, see the Department of Commerce Interim Interagency  and Other Special Agreements Handbook.  See also the Commerce Department Form 572 – Department of Commerce Interagency and Other Special Agreements and Commerce Department Form 580 – Clearance Sheet for Interagency and Other Special Agreements.

	  1.5.2 General Services Administration (GSA) Federal Supply Schedules (FSS)



The General Services Administration (GSA) Federal Supply Schedule (FSS) Program (see FAR Part 38) is authorized to issue Government-Wide Acquisition Contracts (GWACs) – contracts that allow DOC agencies to place orders with commercial firms for services and products at stated prices. Orders are placed directly with the Schedule Contractor and deliveries are made to the Customer. This provides ordering activities with a simplified process for obtaining commonly used supplies and services at prices associated with volume buying. 

Placing an order against a GSA FSS, however, is not always an easy or the best solution. Open market competitions generally provide greater flexibility in reserving items to meet socioeconomic goals and particularly for developmental or commercial items, the Government may receive a price benefit as a result of competing the item on the open market. The Contracting Officer is still required to document the reasonableness of the procurement by completing a Business Case Memorandum (BCM) for orders exceeding $100,000 or a Simplified Acquisition Documentation Record for actions below $100,000 but above the micro-purchase threshold. 

While prices offered on GSA have been determined to be fair and reasonable, multiple/competing offers can provide lower rates resulting in additional savings to the Government. 

Note: Contracting Officers should seek discounts off of the published schedule prices when an order exceeds the maximum order threshold, when the supply or service is available elsewhere at a lower price, or when establishing a BPA to fulfill recurring requirements. The discounts may be based on such things as comparisons with other vendor prices and quantity discounts. For services, the Contracting Officer is responsible for considering the level of effort and the mix of labor proposed to perform a specific task being ordered, and for determining that the total price is reasonable. In addition, if in the Contracting Officer’s judgment, introduction of competition from non-schedule sources would be in the best interest of the Government in terms of price, delivery or quality, non-schedule alternatives should be utilized. 

There are two types of GSA FSS: 

1. Single Award Schedule – Only one Contractor is listed to provide the specific supplies.

2. Multiple Award Schedule (MAS) – Several vendors are listed who offer the same or similar supplies. The Contracting Officer should review and compare among the vendors before making a best value determination. Best value considerations include special features, trade-in considerations, probable life of the item compared with that of a comparable item, warranty, maintenance availability, past performance, and environmental and energy efficiency. (See APG 5.4.1.1.)

	   1.5.2.1 Ordering Procedures for Supplies or Services 


Supplies and Services Not Requiring a Statement of Work (SOW) (FAR 8.405-1)  

Contracting Officers may place orders for supplies or services at or below the micro-purchase threshold with any FSS Contractor that can meet the Government’s needs. Contracting Officers must always attempt to distribute orders among Contractors. 

For orders above the micro-purchase threshold but not exceeding the Maximum Ordering Threshold (MOT), the Contracting Officer should consider reasonably available information about the supply or service offered under MAS contracts by surveying at least three schedule Contractors through the GSA Advantage! online shopping service, or by reviewing the catalogs or pricelists of at least three schedule Contractors.

At a minimum, the Contracting Officer shall document the schedule contracts considered, noting the Contractor from which the supply or service was purchased; a description of the supply or service purchased; and the amount paid. 

The Contracting Officer should seek price reductions from the schedule Contractor appearing to provide the "best value." After price reductions have been sought, the Contracting Officer may place the order directly with the Contractor who provides best value and results in the lowest overall cost alternative. The Contracting Officer should then document the analysis and results in the contract file.

Services Requiring a Statement of Work (SOW) (FAR 8.405-2) 
Contracting Officers may place orders at or below micro-purchase threshold with any FSS Contractor that can meet the Government’s needs. Always attempt to distribute orders among Contractors. For orders exceeding the micro-purchase threshold, but not exceeding the MOT, the Government shall develop a work statement. To the maximum extent practicable, Statements of Work shall be stated as Performance Work Statements (PWS). 
The Contracting Officer shall provide the RFQ (including the PWS and evaluation criteria) to at least three schedule Contractors that offer services that will meet the agency’s needs. The Contracting Officer should request that Contractors submit firm-fixed prices to perform the services identified in the statement of work. GSA FSS orders may be placed on a fixed price or time and materials basis. If the requirement cannot be firm fixed price, FSS orders placed on a T&M basis, must be supported by rationale contained in a D&F, as required by FAR 16.601(c).

The Contracting Officer must ensure the PWS specifies the following (minimum) requirements:

1. The work to be performed;

2. The location of the work to be performed;

3. The period of performance;

4. The delivery schedule;

5. Any applicable performance standards, and

6. Any special requirements (e.g., security clearances, travel, or special knowledge).

At a minimum, the Contracting Officer shall document the procurement file with the following:

1. The schedule contracts considered, noting the Contractor from which the service was purchased;

2. A description of the service purchased; 

3. The amount paid; 

4. The evaluation methodology used in selecting the Contractor to receive the order; 

5. The rationale for any tradeoffs in making the selection; 

6. The price reasonableness determination; and 

7. The rationale for using other than a firm-fixed price order or a performance-based order. 

	   1.5.2.2 Additional Ordering Procedures for Orders Exceeding $100K 


Each order exceeding $100,000 shall be placed on a competitive basis unless the requirement is waived on the basis of a justification that is prepared and approved in accordance with FAR 8.405-6 and includes a written determination that –

(1) A statute expressly authorizes or requires that the purchase be made from a specified source; or

(2) One of the exceptions to Fair Opportunity applies (see APG 5.4.1.1). 

An order exceeding $100,000 is placed on a competitive basis only if the Contracting Officer provides a fair notice of the intent to make the purchase, including a description of the supplies to be delivered or the services to be performed and the basis upon which the Contracting Officer will make the selection, to –

(1) As many schedule Contractors as practicable, consistent with market research appropriate to the circumstances, to reasonably ensure that offers will be received from at least three Contractors that can fulfill the requirements, and the Contracting Officer –

(A) Receives offers from at least three Contractors that can fulfill the requirements; or

(B) Determines in writing that no additional contractors that can fulfill the requirements could be identified despite reasonable efforts to do so (documentation should clearly explain efforts made to obtain offers from at least three Contractors); and

(C) Ensures all offers received are fairly considered; or

(2) All Contractors offering the required supplies or services under the applicable multiple award schedule, and affords all Contractors responding to the notice a fair opportunity to submit an offer and have that offer fairly considered. 

Posting of a Request for Quotations on the GSA’s electronic quote system, “e-Buy” (www.gsaAdvantage.gov), is one medium for providing fair notice to all Contractors. 

	   1.5.2.3 Sole Source Justification and Approval (J&A) for Orders under GSA FSS 


Task and delivery orders to GSA FSS Contractors should be competed to the fullest extent possible. Contracting Officers may solicit quotations from GSA FSS on a sole-source basis (e.g., due to unusual and compelling urgency or exclusive licensing agreement – see APG 1.8). 

When preparing a Sole Source Justification under GSA FSS, the Contracting Officer must address the content referenced in FAR 8.405-6. The justification must cite that the acquisition is conducted under the authority of the Multiple Award Schedule (MAS) Program (see FAR 8.401). The statutory authorities for the MAS Program are Title III of the Federal Property and Administrative Services Act of 1949 (41 U.S.C. 251, et seq.) and Title 40 U.S.C. 501, Services for Executive Agencies. See GSA FSS Limited Source Template.

Approval authority is determined by the dollar value of the J&A: 
	Dollar Threshold
	J&A Approval Level

	    $2,500 – $500K
	Contracting Officer 

	>  $500K – $10M
	Competition Advocate – SBPO, Director NOAA  AGO

	>  $10M – $50M
	Head of Contracting Activity (HCA) (DUS for Oceans and Atmosphere)

	>  $50 million
	Department of Commerce Senior Procurement Executive (SPE)


Note: Sole-source orders less than $100,000 require the Contracting Officer to prepare a sole-source justification memorandum. 

For a J&A template and information on NOAA approval of J&As, see APG 1.8.1.
	   1.5.2.4 GSA Advantage!


GSA offers an online shopping service called “GSA Advantage!” through which Contracting Officers may place orders against Schedules. Contracting Officers may access GSA Advantage! through the GSA Federal Supply Service Home Page (https://www.gsaadvantage.gov/advgsa/advantage/main/start_page.do) or the GSA Federal Supply Schedule Home Page at http://www.gsa.gov/schedules. The Contracting Officer may search specific information (i.e., national stock number, part number, common name), review delivery options, place orders directly with Schedule Contractors and pay for orders at GSA Advantage! 

	   1.5.2.5 e-Buy


e-Buy is an electronic system that allows Federal buyers to request information, find sources, and prepare RFQs/RFPs online for services and products offered through GSA’s Multiple Award Schedule (MAS) program. e-Buy facilitates the request for and submission of offers for commercial products and services offered through GSA FSS and GWACs. Using the e-Buy system, Contracting Officers may prepare and post an RFQ/RFP for a specified period of time and Contractors may review the request and post a response. e-Buy may be used to provide fair notice to all Contractors.


e-Buy enhances the procurement process for NOAA by leveraging the power of the Internet to increase FSS and GWAC Contractor participation to obtain quotations that result in best value procurement opportunities. For more information, visit https://www.ebuy.gsa.gov/advgsa/ebuy/ctrler/EbuyHome. 
	  1.5.3 Unsolicited Proposals


FAR Subpart 15.6 sets forth the policies and procedures concerning unsolicited proposals:

Unsolicited proposals allow unique and innovative ideas or approaches that have been developed outside the Government to be made available to Government agencies for use in accomplishment of their missions. Unsolicited proposals are offered with the intent that the Government will enter into a contract with the Offeror for research and development or other efforts supporting the Government mission, and often represent a substantial investment of time and effort by the Offeror. (FAR 15.603)

A valid unsolicited proposal must be innovative and unique, independently originated and developed, prepared without Government involvement, and must provide sufficient detail for Government review. Unsolicited proposals are not offered in response to published requests for information (RFIs) or requests for proposal (RFPs). They are not an advance proposal for known agency requirements, nor do they address a previously published agency requirement. Moreover, submission of an unsolicited proposal does not in any way guarantee a contract award. 

The Project Officer should forward any unsolicited proposals received to the Chief of the Contracting Office which is the Acquisition Division Head of Contracting Office (HCO). The HCO will evaluate the proposal using the criteria set forth in FAR 15.606-2. If the proposal is determined to be outside the mission or invalid, it will be returned by the HCO to the Contractor with an explanation of the reason for rejection. If the proposal is desirable, the Contracting Officer will be responsible for the coordination, evaluation, and award of any resultant contract. A synopsis that specifies the Government’s intent to make a sole-source award and a Justification and Approval (J&A) will be required. 
For more information, see the attached The Basics of Unsolicited Proposals.

	1.6 Contract Types                                                                                                           


The Contracting Officer selects the contract type for any given procurement, basing the decision, in part, on information provided by the Project Officer. Understanding the factors considered in the various types of contracts will help Project Officers appreciate the importance of providing complete and thorough documentation.

The selection of a contract type will vary according to the specific needs of the Project Officer. Successful planning includes forecasting needs to ensure that the resulting procurement(s) will do the following:

· Support the acquisition mission of the Project Officer in a timely manner.

· Support the financial objectives and availability of budgeted funds.

· Adhere to the appropriate laws and regulations.

· Identify acceptable risks and tradeoffs.

For a quick reference of contract types see Contract Types Matrix.

	  1.6.1 Factors in Selecting Contract Types 


A wide selection of contract types is available to the Government to allow for flexibility in accommodating the vast variety and volume of supplies and services that the Government procures. 

Basic Contract Types

Basic contract types are grouped into two broad categories: Fixed Price (FAR 16.2) and Cost Reimbursement (FAR 16.3). Within these categories, specific contract types vary according to (a) the degree and timing of the responsibility assumed by the Contractor for the costs of performance and (b) the amount and nature of the profit incentive offered to the Contractor for achieving or exceeding specified standards or goals. (FAR 16.4). There are varying levels of cost and performance risk associated with each contract type. See APG 1.6.2 for more information. 
As discussed in FAR 16.104, the Contracting Officer considers many factors when selecting and negotiating contract types:

(a) Price competition. Normally, effective price competition results in realistic pricing, and a fixed-price contract is ordinarily in the Government's interest. 

(b) Price analysis. Price analysis, with or without competition, may provide a basis for selecting the contract type. The degree to which price analysis can provide a realistic pricing standard should be carefully considered. 
(c) Cost analysis. In the absence of effective price competition and if price analysis is not sufficient, the cost estimates of the Offeror and the Government provide the bases for negotiating contract pricing arrangements. It is essential that the uncertainties involved in performance and their possible impact upon costs be identified and evaluated, so that a contract type that places a reasonable degree of cost responsibility upon the Contractor can be negotiated. 

(d) Type and complexity of the requirement. Complex requirements, particularly those unique to the Government, usually result in greater risk assumption by the Government. This is especially true for complex research and development contracts, when performance uncertainties or the likelihood of changes makes it difficult to estimate performance costs in advance. As a requirement recurs or as quantity production begins, the cost risk should shift to the Contractor, and a fixed-price contract should be considered. 

(e) Urgency of the requirement. If urgency is a primary factor, the Government may choose to assume a greater proportion of risk or it may offer incentives to ensure timely contract performance. 

(f) Period of performance or length of production run. In times of economic uncertainty, contracts extending over a relatively long period may require economic price adjustment terms. 

(g) Contractor's technical capability and financial responsibility. 

(h) Adequacy of the Contractor's accounting system. Before agreeing on a contract type other than firm-fixed-price, the Contracting Officer shall ensure that the Contractor's accounting system will permit timely development of all necessary cost data in the form required by the proposed contract type. This factor may be critical when the contract type requires price revision while performance is in progress, or when a cost-reimbursement contract is being considered and all current or past experience with the Contractor has been on a fixed-price basis. 

(i) Concurrent contracts. If performance under the proposed contract involves concurrent operations under other contracts, the impact of those contracts, including their pricing arrangements, should be considered. 

(j) Extent and nature of proposed subcontracting. If the Contractor proposes extensive subcontracting, a contract type reflecting the actual risks to the prime Contractor should be selected. 

(k) Acquisition history. Contractor risk usually decreases as the requirement is repetitively acquired. Also, product descriptions or descriptions of services to be performed can be defined more clearly. 

Other Considerations

Commercial Items. FAR Subpart 12.2 describes special requirements for the acquisition of commercial items. FAR 12.207 addresses contract types when acquiring commercial items – specifically that agencies must use firm-fixed-price contracts or fixed-price contracts with economic price adjustment except when the criteria at FAR 12.207(b) are met and a Time and Materials or Labor Hour contract type may be used. Indefinite-delivery contracts may be used where the prices are established based on a firm-fixed-price or fixed-price with economic price adjustment. These contract types may be used in conjunction with an award fee and performance or delivery incentives when the award fee or incentive is based solely on factors other than cost (see FAR 16.202-1 and 16.203-1). Use of any other contract type to acquire commercial items is prohibited. 
Service Contracts. FAR 37.102 describes policy regarding contracting for services. Agencies must use performance-based acquisition methods to the maximum extent practicable when contracting for services except when acquiring architect-engineer services, construction services, utility services, or services incidental to supply services. As well, agencies must use the following order of precedence when acquiring services:  

(i)  A firm-fixed-price performance-based contract or task order. 

(ii)  A performance-based contract or task order that is not firm-fixed-price. 

(iii) A contract or task order that is not performance-based.

Cost Plus Award Fee (CPAF) Contracts. FAR 16.405-2(b)(1)(i) states that “The cost-plus-award-fee contract is suitable for use when … the work to be performed is such that it is neither feasible nor effective to devise predetermined objective incentive targets applicable to cost, technical performance or schedule.” It is the policy of NOAA that objective criteria will be utilized, whenever possible, to measure contract performance. If it is determined that objective criteria do not exist and that it is appropriate to use a CPAF contract, then the Contracting Officer shall document the contract file to reflect that “the work to be performed is such that it is neither feasible nor effective to devise predetermined objective incentive targets applicable to cost  technical performance, or schedule.” When objective criteria exist and the Contracting and Project Officer wish to also evaluate and incentivize subjective elements of performance, the most appropriate contract type would be a multiple incentive type contract, containing both incentive and award fee criteria or a fixed price/award fee contract. For more information see OFPP Memorandum “Appropriate Use of Incentive Contracts” December 2007.
	  1.6.2 Cost Risk and Contract Type


Cost risk varies in concert with the level of requirements definition. An assessment of this relationship between cost risk and requirements definition helps to identify the preferred contract type for an acquisition. The following figure uses the stages of a major system acquisition to demonstrate how contract type alternatives typically change as contract requirements become better defined and the work needed to complete the contract becomes more certain.

Contract Type Selection. The following table describes six acquisition situations and the appropriate contract type for each situation.
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	  1.6.3 Fixed-Price (FP) Contracts 


Explanation: The Government agrees to pay a fixed amount for a product or service. 
Use When: 

· Requirements and specifications are reasonably well defined.

· Contractors are experienced in meeting the requirement. 

· Procuring commercial items in accordance with FAR 12.207.
General Advantages: 

· Provides maximum incentive for the Contractor to control costs and perform effectively.

· Ensures that all costs and resulting profit or loss are the full responsibility and risk of the Contractor. 

Disadvantages:

· Must have a reasonably definitive functional or detailed specification package.

· Proposed prices may contain pricing for unknown risks. 

· May deter potential Offerors who do not want to assume the risk of cost overruns.

· Full funding is required.

Varieties of FP Contracts:

· Firm-Fixed-Price (FFP) – The most common of the FP contracts. Provides a firm fixed price that includes profit for each line item or grouping of line items.
· Fixed-Price Incentive (FPI) – Contains a ceiling price, target cost, target profit, and a profit sharing formula that motivates the Contractor to control costs and meet stated objectives. Use when labor or material requirements are moderately uncertain, such as in the production of a major system based on a prototype. (See NCMA Article: Incentive and Award-Fee Contracting.)

· Fixed-Price Award Fee (FPAF) – An FFP with standards for evaluating performance and procedures for calculating a fee based on performance against the standards. A typical application would be for installation support services. (See FAR 16.404)

· Fixed-Price Economic Price Adjustment (FP-EPA) – Provides for upward and downward revision of the stated contract price upon the occurrence of specified contingencies within the areas of established prices, actual costs of labor/material, or cost indexes of labor/material. Use when the stability of the market or labor conditions during an extended period of performance is uncertain and contingencies that would otherwise be included in the contract price can be identified and covered separately in the contract.

· Fixed-Price Level of Effort (FP-LOE) – The Government agrees to pay a fixed dollar amount for a specified level of effort over a stated period of time. May be used when the contract price is $100,000 or less unless approved by the Head of the Contracting Office (HCO). Suitable for investigation or study in a specific research and development area. 

	1.6.4 Cost-Reimbursement (CR) Contracts


Explanation: The Government pays for allowable costs incurred, to the extent prescribed in the contract, usually with some type of profit arrangement. 

Use When: A fixed-price type contract is inappropriate due to the immaturity of the product or uncertainties in the nature of the work required; however, when preparing for follow-on contracts, determine if any portion can be broken out and ordered on a fixed-price basis. 

Advantages:
· Does not require firm Specifications.

· Can be incrementally funded.

Disadvantages:

· No real incentive for the Contractor to control costs.

· Government assumes risk of cost overruns.

· Requires significantly more postaward Government oversight than fixed-price type contracts to ensure the Government receives good value. (See APG 5.3.1)

Varieties of CR Contracts:

· Cost-Plus-Fixed-Fee (CPFF) – Negotiated fee fixed at inception of contract. 

· Cost-Plus-Incentive-Fee (CPIF) – Initial negotiated fee to be adjusted later by a formula that relates total costs to total target cost. Contractor is incentivized to control costs and meet performance objectives to realize a higher fee. (See NCMA Article: Incentive and Award-Fee Contracting.)

· Cost-Plus-Award-Fee (CPAF) – Award fee amounts established at contract award and paid out at periodic intervals based on Contractor meeting performance standards (to motivate Contractor to achieve excellent performance). (See FAR 16.305) 

	  1.6.5 Time-and-Materials (T&M) Contracts 


Explanation: Provides for acquiring supplies or services on the basis of direct labor hours at specified fixed hourly rates that include wages, overhead, general and administrative expenses, and profit; and incidental materials at cost, including, if appropriate, material handling costs. 

Use ONLY When: It is not possible at the time of placing the contract to estimate accurately the extent or duration of the work or to anticipate costs with any reasonable degree of confidence. May only be used after the Contracting Officer executes a Determination and Findings (D&F) that justifies why no other contract type is suitable (see APG 1.7.8, FAR 16.601, and D&F for T&M Contract Template). 

Advantages: 

· Provides for the delivery of services at fixed hourly rates and for materials at cost (although a material handling fee may be applied).

· As of February 2007, FAR authorizes the use of T&M or Labor Hour contract types for commercial item procurements. (For an overview of recent policy changes, see the FAC 2005-15 T&M Information Sheet; for a comparison of T&M policies and examples of applications, see the Comparison of Regulations for T&M/LH Contracts Chart.)

Disadvantages: 

· Least desirable of all cost vehicles, as it provides no positive profit incentive to the Contractor for cost control or labor efficiency; therefore, appropriate Government surveillance of Contractor performance is required to give reasonable assurance that efficient methods and effective cost controls are being used. In addition, there is no guarantee that appropriate staffing levels will match fixed rates. 

· Must be justified with a Determination and Findings (D&F). 

· Requires extensive oversight by the appointed Contracting Officer’s Representative (COR) to perform tasks such as verifying the appropriateness of the labor categories and reasonableness of the labor hours worked and materials used.
Note: Contractors must have an adequate accounting system to be awarded a Government contract that is other than FFP in accordance with FAR 16.104(h). This is especially important for a T&M contract. 

	  1.6.6 Letter Contracts/ Undefinitized Contract Actions (UCAs)


Explanation: Guidance for Letter Contracts and Undefinitized Contract Actions (UCAs) is provided for in FAR 16.603. A Letter Contract is considered to be a UCA for which the price is not agreed upon prior to commencing performance. A Letter Contract/UCA is a written preliminary contractual instrument that authorizes the Contractor to begin immediately manufacturing supplies or performing services. A Letter Contract/UCA should be as complete and definitive as possible under the circumstances. 
HCOs must approve D&Fs for Letter Contracts.  If the HCO is the Contracting Officer for the letter contract, the D&F must be approved at a level above the HCO.

The following documentation is required prior to executing a Letter Contract: 

· D&F that no other contract is suitable (D&F for UCA Template).

· Draft of proposed letter contract

· Statement of Need / Urgency Impact provided by the Project Officer.

· Approved Funding Document.
· The Government shall not obligate more than 50 percent of the not-to-exceed price before definitization. However, if a Contractor submits a qualifying proposal before 50 percent of the not-to-exceed price has been obligated by the Government, then the limitation on obligations before definitization may be increased to no more than 75 percent.

· Definitization schedule to include the following (addressed in the D&F): 
· Dates for submission of the Contractor’s price proposal, required cost or pricing data, and, if required, make-or-buy and subcontracting plans (Note: UCAs shall include at least a preliminary basic subcontracting plan addressing the requirements of FAR 19.704 and shall require the negotiation of the final plan within 90 days after award or before definitization, whichever occurs first (FAR 19.705-5(b)), and

· A date for the start of negotiations, and

· A target date for definitization, which shall be the earliest practicable date for definitization. 
Prior to the definitization of the Letter Contract/UCA, the Contracting Officer must prepare a Business Case Memorandum (BCM) and obtain approval. (See APG BCM Module.) Per GSA's Policy Office, letter contracts/UCAs may not be placed against GSA's Multiple Award Schedule Contracts. 

Use When: 
· The negotiation of a definitive contract action is not possible in sufficient time to meet the Government’s requirements (e.g., under urgent and compelling circumstances). 

· The Government’s interest demands that the Contractor be given a binding commitment so that contract performance can begin immediately.

Advantages: 

· Allows Contractor to begin work for the immediate support of mission requirements. 

Disadvantages: 

· Can be used only after the HCO determines in writing that no other contract is suitable. Letter Contracts shall not commit the Government to a definitive contract over the funds available at execution; be entered into without competition when competition is required by FAR Part 6; or be amended to add a new requirement. 

· Schedule must provide for definitization of the contract within 180 days after the date of the letter contract or before completion of 40 percent of the work to be performed, whichever occurs first. 
	  1.6.7 Indefinite-Delivery Contracts 


Explanation: Allows acquisition of supplies and/or services when the exact times and/or exact quantities of future deliveries are not known at the time of contract award. Indefinite-delivery contracts are also known as delivery order contracts or task order contracts. 

Use When: 

· Delivery schedule is uncertain. 

· Quantity of supplies or services is uncertain.

· A minimum and maximum quantity can be established. 

· A recurring need is anticipated. 

Advantages: 

· Allows the Government to procure an indefinite quantity of supplies or services (within stated limits) during a fixed period.

· Allows Government stocks to be maintained at minimum levels.

· Allows flexibility in both quantities and delivery scheduling.

· Permits ordering of supplies or services after requirements materialize.

Varieties of Indefinite-Delivery Contracts:
· Definite-Quantity – (FAR 16.502) – Provides for delivery of a definite quantity of specific supplies or services for a fixed period with deliveries or performance to be scheduled at designated locations upon order. Use when it can be determined in advance that a definite quantity of supplies or services will be required during the contract period and the supplies or services are regularly available or will be available after a short lead time. 

· Requirements – (FAR 16.503) – Provides for filling all actual purchase requirements of designated Government activities for supplies or services during a specified contract period with deliveries or performance to be scheduled by placing orders with the Contractor. Use when recurring requirements are anticipated but precise quantities that designated activities will need during a definite period cannot be predetermined. There is no funding at the time of contract award; funds are obligated at the time of issuance of the task or delivery orders against the contract. Commonly used for household good moves. 

· Indefinite-Quantity – (FAR 16.504) – Provides for delivery of an indefinite quantity of supplies or services during a fixed period within stated limits. Indefinite Delivery, Indefinite Quantity (IDIQ) contracts should be used only when a recurring need is anticipated. The Government places orders for individual requirements with quantity limits stated as a number of units or dollar values. May be used when the Government cannot predetermine the precise quantities of supplies or services that will be required during a given period. Must specify a reasonable minimum quantity that is more than a nominal amount and a realistic maximum quantity. In the case of indefinite quantity contracts for supplies or services that specify delivery of minimum quantities during a given period, an obligation shall be recorded upon execution of the contract for the cost of the minimum quantity specified.
FAR 16.504 requires the Contracting Officer give preference to multiple awards of IDIQ contracts under a single Solicitation and all multiple awardees be given a fair opportunity to compete for task orders after contract award unless an exception exists. The Contracting Officer must document the decision whether or not to use multiple awards under an IDIQ contract in the acquisition plan or contract file. A Multiple Award Contract (MAC) requires the identification of a Task and Delivery Order Ombudsman per FAR 16.504 and FAR 16.505 in the Solicitation and resulting contract. The Contracting Officer may determine that a class of acquisitions is not appropriate for multiple awards.
 

	  1.6.8 Agreements


Basic Ordering Agreement (BOA) (FAR 16.703)

Explanation: A written instrument of understanding between the Government and a Contractor that contains (1) terms and clauses applying to future contracts (orders) between the parties; (2) a description of supplies or services to be provided; and (3) methods for pricing, issuing, and delivering future orders under the BOA. 

Use When: 

· Contracting for uncertain requirements must be expedited or when specific items, quantities, and prices are unknown at the time of agreement. 

· The purchase of a substantial number of requirements is anticipated. 

Advantages: 

· May reduce administrative lead-time, inventory investment, and inventory obsolescence due to design changes.

Disadvantages: 

· May require the issuance of a Justification and Approval (J&A) prior to issuing an order. 

· Period for which orders can be placed against a BOA cannot exceed five years. 

	1.7 Special Considerations in Contract Planning                                                   


Additional areas should be considered and documentation may be required depending upon the type and size of the procurement. 

	  1.7.1 Small Business Considerations 


NOAA is required by statute to implement basic small business programs. FAR 19.201 dictates that the Government shall “provide maximum practicable opportunities in its acquisitions [to small businesses],” including the opportunity to participate as prime Contractors and subcontractors. 

Support of small business socioeconomic program goals begins during the Planning phase. Recommendations for each acquisition are documented on the Small Business Set-Aside Review (CD Form 570). Upon receipt of the PR and prior to issuing a Solicitation (including orders placed against Federal Supply Schedule (FSS) contracts), the Contracting Officer will prepare a CD570 and provide it to the cognizant Small Business Liaison for their Acquisition Division. 

The Small Business Liaison Officer will review the requirement in accordance with FAR Part 19 and make recommendations on the CD-570 and return it to the Contracting Officer. The Contracting Officer is ultimately responsible for accepting or rejecting the recommendations on the CD-570. If the recommendations are not accepted, the Contracting Officer should meet with the Small Business Liaison. In the event a resolution cannot be reached, the CD-570 may be forwarded to the Department of Commerce Office of Small Disadvantaged Business Utilization and the Small Business Administration’s (SBA’s) assigned Procurement Center Representative (PCR) for decision.
For more information and help in completing CD-570 see the attached CD-570 instructions and the CD-570 Review Levels.

	   1.7.1.1 SBA Size Standards 


The North American Industry Classification Standard (NAICS) was developed jointly by the U.S., Canada, and Mexico to provide comparability in statistics about business activity across North America. The U.S. Census Bureau assigns one NAICS code to each establishment based on its primary activity (the activity that generates the most revenue for the establishment). Generally, the NAICS classification codes are derived from information that the business establishment provided on administrative, survey, or census reports. NAICS categories do not distinguish business size; however, the SBA, in a continuing effort to define small businesses within industries, established a table of size standards matched to NAICS standards that identifies whether a business entity is small and therefore eligible for Government programs/preferences reserved for small business concerns. 

The Contracting Officer shall determine the appropriate NAICS code and related small business size standard and include them in all solicitations above the micro-purchase threshold (see FAR 19.303 and 13 C.F.R. 121.402).

SBA programs are designated by NAICS code based upon the product/service being procured. The size standards themselves are expressed in either number of employees or annual receipts in millions of dollars, unless otherwise specified. The number indicates the maximum allowed for a concern and its affiliates to be considered small. Note that receipts represent actual retrospective earnings (as opposed to projected earnings) based upon the most recent three-year average. (For businesses younger than three years, the SBA uses other methods – such as tax returns, books of account, and audited financial statements – to analyze and define receipts.)

Contracting Officers can see if a company is considered a small business under a particular NAICS code by accessing the SBA Dynamic Small Business Search (DSBS) and entering the name of the company and the applicable NAICS code. If the NAICS code is listed and if in the corresponding column labeled “Small” the word “yes” appears, then the company meets the SBA's definition as a small business under that NAICS Code. If the word "no" appears in the “Small” column, then the company is considered a large business for that particular NAICS and is ineligible for the competition. 

A company without the specific code listed in its profile may self-certify it is small under the size standard specified in the Solicitation. The Contracting Officer may accept a concern’s self-certification as true for the particular procurement in the absence of a written protest by other Offerors or other credible information that causes the Contracting Officer or SBA to question the size of the concern. Additional information concerning this process is provided in the Code of Federal Regulations Section 121.405.
 

To find more information about the SBA size standards, visit the SBA website; www.sba.gov/size/indexsize.html. To learn more about the size statistics collected by the Census Bureau, visit www.census.gov/epcd/www/smallbus.html.

SBA Size Recertification

To ensure that small business size status is accurately represented and reported over the life of long-term Federal contracts, effective 30 June 2007, small business size status is  no longer automatically retained from the time of initial offer. This SBA size recertification rule (Federal Register Nov 15 2006) will be applicable to Solicitations as well as to all current and future long-term contracts.

Recertification must occur prior to the following events:

· Option exercise

· Merger or acquisition

· End of the first five years of a contract

Government-Wide Acquisition Contracts (GWACs), General Services Administration (GSA) Multiple Award Schedule (MAS) contracts, and multi-agency contracts (MACs) are not exempted from this rule.

See the SBA News Release dated 11 May 07 for more information. 

	   1.7.1.2 Small Business Program Definitions 


The NOAA Contracting community is responsible for promoting business with small or disadvantaged companies in order to meet Federal Small Business goals. It is important that the Project Officer understand these socioeconomic initiatives when planning a procurement. 

A firm may possibly meet the criteria for the first seven of the below programs at the same time. More information on each of these programs is available at the Small Business Administration website at http://www.sba.gov.
Small Business Concern (SB) – Located in U.S, organized for profit, including affiliates is independently owned & operated, not dominant in field of operations in which it is bidding on Government contracts, AND meets SBA size standards included in the Solicitation. The size standard is based upon the North American Industrial Classification Standard (NAICS) assigned to the specific procurement dependent upon product/service purchased. See http://www.census.gov/naics for NAICS Codes and http://www.sba.gov/size/indextableofsize.html for size standards. Qualified firms may self-certify as a small business. 

Woman-Owned Small Business (WOSB) – Small Business, at least 51% owned by one or more women, AND management and daily business operations controlled by one or more women. Qualified firms may self-certify as a woman-owned small business.

Small Disadvantaged Business (SDB) – Small Business, unconditionally owned and controlled by one or more socially and economically disadvantaged individuals who are of good character & citizens of the U.S., AND must be certified by the Small Business Administration (SBA). 

Small Disadvantaged Business 8(a) Certified [8(a)] – Small Business, SBA-certified as a SDB, AND certified by SBA into the 8(a) Business Development Program for a maximum of 9 years. 

Historically Underutilized Business Zone (HUBZone) – Small Business, at least 51% owned and controlled by one or more U.S. citizens, AND must be certified by SBA as a HUBZone concern (principal office located in an economically-distressed HUBZone area AND 35% or more employees live in any designated HUBZone). 

Veteran-Owned Small Business (VOSB) – Small Business, veteran-owned as defined in 38 USC 101(2), 51% or more owned by one or more veterans, AND management and daily operations controlled by one or more veterans. Qualified firms may self-certify as a veteran-owned small business. 

Service-Disabled Veteran Owned Small Business (SD-VOSB) – Small Business, veteran-owned, 51% or more owned by one or more service-disabled veterans, AND management & daily business operations controlled by one or more service disabled veterans OR in the case of veteran with permanent and severe disability, the spouse or permanent caregiver of such veteran, AND with 0% - 100% service-connected disability as defined in 38 USC 101(16) & documented on DD 214 or equivalent. Qualified firms may self-certify as a service-disabled veteran owned small business. For more information, see SAP 5.6.9.

Historically Black Colleges & Universities/Minority Institutions (HBCU/MI) – HBCU is an accredited institution established before 1964 whose principal mission is education of black Americans. MIs are institutions meeting requirements of Higher Education Act of 1965 and Hispanic-serving institutions defined at 20 USC 1059. The Secretary of Education must designate HBCUs/MIs. Lists of HBCU/MIs are available at http://www.ed.gov/about/inits/list/whhbcu/edlite-list.html.

	    1.7.1.3 Bundling and Consolidation


Bundling

Bundling is when two or more requirements previously provided or performed under separate smaller contracts are combined into a Solicitation for a single contract that is likely to be unsuitable for award to a small business concern (due to size or nature of the performance, anticipated dollar value, and/or location of performance – see FAR 2.101 and 7.107). 

The Contracting Officer must perform market research to determine whether bundling is necessary and justified and would derive measurable substantial benefits that would outweigh the impact on small business participation. Measurable benefits might result from an assessment of the following: 

· Cost savings.

· Quality improvements that will save time or improve or enhance performance or efficiency.

· Reduction in acquisition cycle times 

The Contracting Officer must show benefits equivalent to 10 percent of the estimated contract value if the contract is $86 million or less (and five percent of the estimated contract value or $8.6 million, whichever is greater, if the value exceeds $86 million). If the Contracting Officer is unable to show the required savings, the Service Acquisition Executive, Deputy Secretary of Commerce must make the determination that bundling is necessary (see FAR 7.107(c)).

For more regulatory and policy guidance see PM 2003-04 Bundling Action Plan and FAR Requirements for Bundled Contracts.

Consolidation

Consolidation is when two or more requirements previously provided or performed under separate smaller contracts are combined into one and may be offered under a Small Business program. Agencies may not consolidate requirements with an estimated value exceeding $5.5 million unless the acquisition strategy includes the following:

· Results of market research showing consolidation is necessary/justified because the benefits of consolidation exceed the benefits of each of the possible alternative contracting approaches. A benefits assessment will include an assessment of costs as well as an assessment of the following (regardless of whether quantifiable in dollar amounts):

· Quality.

· Acquisition Cycle.

· Terms and conditions.

· Any other benefit. (Savings in administrative/personnel costs alone are not sufficient unless the total savings is substantial in relation to the procurement.)

· Identification of any alternate contracting approaches that would involve a lesser degree of consolidation.

· A determination by the Senior Procurement Executive (Director, DOC Office of Acquisition Management and Financial Assistance) that the consolidation is necessary and justified. This determination should be identified in the BCM. See BCM Module 10.1.1 Compliances.

Additional Guidance 

Offerors may challenge bundling and consolidation decisions by protesting to the Government Accountability Office (GAO). Here are two examples:

Sigmatech, Inc.; B-296401; August 10, 2005 – GAO sustained a protest challenging bundling of services with other requirements under a single-award BPA issued under awardee’s FSS contract, claiming the Agency failed to perform bundling analysis or satisfy the requirements of the following: 

· FAR 7.107(a) and (b), conducting sufficient market research to determine that bundling is necessary and justified; 

· FAR 10.001(c)(2), notifying affected incumbent small business concerns of the Government’s intention to bundle the requirement at least 30 days prior to releasing the Solicitation; and 

· FAR 19.202-1, encouraging small business participation in acquisitions. 

TRS Research; B-290644; September 13, 2002 – GAO sustained a protest claiming the Agency improperly bundled its requirements in violation of the Small Business Act. GAO stated that an agency must justify bundling of requirements by analyzing the benefits and costs of such an approach.

For a detailed discussion of Bundling and Consolidation, see Benefit Analysis Guidebook: A Reference to Assist Department of Defense Acquisition Strategy Teams in Performing a Benefit Analysis before Bundling Contract Requirements. This guidebook provides a thorough discussion of what bundling is and is not and describes actions that acquisition strategy teams can take to avoid or mitigate bundling’s potential negative consequences on small businesses. It is a tool for striking the right balance between maximizing small business participation in contracts and achieving for the Government the benefits of contract consolidation. It also contains a helpful decision flow chart (Figure 5-1) and checklist (pages v-vi).

	  1.7.2 EIT Certification / Section 508 Compliance 


Section 508 of the Rehabilitation Act (FAR 39.201), as amended by Congress in 1998, requires that when Federal agencies develop, procure, maintain, or use Electronic and Information Technology (EIT), they ensure that this technology is accessible and useful to employees and members of the public with disabilities to the extent it does not pose an “undue burden” on the agency. Such access must be comparable to the access to and use of information by Federal employees who do not possess disabilities. 
As a result of the law, access standards were developed that have become part of the Federal Government’s procurement regulations. The standards provide various means of disseminating information (including computers, software, and electronic office equipment) to people with disabilities. 

The Contracting Officer must obtain proof of EIT certification from the Project Officer before issuing a Solicitation. See NOAA Section 508 Standards Checklist and 
Assessment Certification Form.
Exceptions 

EIT that meets one of the following exceptions is not required to comply with Section 508 accessibility standards: 

a. EIT for a National Security System (NSS).

b. EIT acquired by a Contractor incidental to a contract, or which is neither used nor accessed by federal employees or members of the public.

c. EIT whose acquisition would require a fundamental alteration in the nature of the product or its components in order to comply. 

d. EIT that is a micro-purchase prior to 1 October 2004.

For background information on Section 508, visit the following web pages: 
http://www.access-board.gov/sec508/brochure.htm
http://www.section508.gov
	  1.7.3 Service Contract Act (SCA)


The Service Contract Act (SCA) establishes standards for current compensation, safety and health protections for service employees (as defined in FAR 22.1001) performing work for Contractors or subcontractors under Government contracts. The SCA applies to every contract with the principle purpose of providing services via service employees working in the United States. 

FAR 22.1002 states, in part:

Service contracts over $2,500 shall contain mandatory provisions regarding minimum wages and fringe benefits, safe and sanitary working conditions, notification to employees of the minimum allowable compensation, and equivalent Federal employee classifications and wage rates. Under 41 U.S.C. 353(d), service contracts may not exceed 5 years. 

Contractors performing on service contracts in excess of $2,500 to which no predecessor Contractor’s collective bargaining agreement applies shall pay their employees at least the wages and fringe benefits found by the Department of Labor to prevail in the locality or, in the absence of a wage determination, the minimum wage set forth in the Fair Labor Standards Act. 

For service contracts greater than $2,500, the SCA mandates contract provisions regarding minimum wages and fringe benefits, safe and sanitary working conditions, notification to employees of the minimum allowable compensation, and equivalent Federal employee classifications and wage rates. Contracting Officers must incorporate the appropriate SCA clause or its appropriate variation into the contract (see FAR 22.1006 for all SCA-related clauses). 

Examples of the types of SCA-covered services that are typically acquired by NOAA include the following: 

· Packing, crating, and storage. 

· Food service and lodging. 

· Laundry, dry-cleaning, linen-supply, and clothing alteration and repair services. 

The Contracting Officer is required to submit Standard Forms 98 and 98a “Notice of Intention to Make a Service Contract and Response to Notice” and “Attachment A” electronically. Wage Determinations OnLine (WDOL.gov) provides Contracting Officers a one-stop shop for obtaining appropriate Service Contract Act (SCA) wage determinations (WDs) for official contract actions. Guidance in selecting WDs is provided in the WDOL.gov User’s Guide available on the website. In some instances, the website will not contain the appropriate SCA WD, and alternatively the Contracting Officer may obtain direct access to the Department of Labor’s (DOL’s) electronic “e98” website to submit a request for SCA WDs. DOL will provide the Contracting Officer with an SCA WD through the e98 system. 

There are situations in which the SCA does not apply. For statutory exemptions, see FAR 22.1003-3. And for all of the regulatory details of the Service Contract Act, see FAR Subpart 22.10. 

For a review of SCA and other labor laws see Explanation and Applicability of Labor Laws.

	  1.7.4 Contract Security Considerations 


Contract Security Classification Specification (DD 254)

U.S. industry develops and produces the majority of our nation’s space and defense technology – much of which is classified – and thus plays a significant role in creating and protecting the information that is so vital to our national security. The National Industrial Security Program (NISP) was established in 1993 to ensure that cleared U.S. Contractors safeguard the classified information in their possession while performing work on contracts, programs, bids, or research and development efforts.

NOAA adheres to the tenets of NISP via the DoD Contract Security Classification Specification Form (DD 254). FAR prescribes use of the DD 254 in civilian agencies. The DD 254 ensures protection and control of classified information by providing specific contractual security classification guidance to Contractors. 

An original DD 254, with attachments and supplements as applicable, must be included with each Solicitation that will require the Contractor, upon award, to handle classified material in accordance with its terms and conditions. Upon award, the prime Contractor’s name will be included in the DD 254. 

The Project Officer should complete a DD 254 in concert with their Security Manager for inclusion in the Procurement Request (PR) package. The DD254 Preparation Guide provides an explanation of the DD 254 form as well as excellent step-by-step instructions to completing the form not only for Solicitations but also for awards, delivery orders, blanket purchase agreements, and retention authority.

Contractor Employee Security Clearance and Government Facility Visitation

The Project Officer must identify as part of the PR package any security clearance requirements that will be needed by the Contractor in performance of the contract to include installation access requirements, and the Contracting Officer shall ensure appropriate language is included in the Solicitation. See CAR 1352.237-75 Security Processing for Contractor/Subcontractor Personnel Working on a Department of Commerce Site (National Security Contracts) (December 2006). 

Contractor personnel performing on Government installations are required to obtain specific access for security reasons. Security access procedures vary greatly from installation to installation. The Project Officer must specify in the PR package if performance will occur on a U.S. installation. The Contracting Officer will ensure that installation access guidelines for Contractor employees are included in all Solicitations. .For more information, see:

﻿

· CAR 1352.237-71 
Security Processing Requirements for Contractor/Subcontractor Personnel Working on a Department of Commerce Site or IT System (High or Moderate Risk Contracts) (December 2006)
· CAR 1352.237-72 
Security Processing Requirements for Contractor/Subcontractor Personnel Working on a Department of Commerce Site (Low Risk Contracts) (December 2006)
· CAR 1352.237-74 
Foreign National Visitor and Guest Access to Departmental Resources (December 2006)
· CAR 1352.237-75 
Security Processing for Contractor/Subcontractor Personnel Working on a Department of Commerce Site (National Security Contracts) (December 2006)
· CAR 1352.239-73 
Security Requirements for Information Technology Resources (October 2006)
For Foreign Nationals

The Program Activity must obtain authorization for all foreign national “Visitors” or “Guests,” as defined in NAO 207-12 Technology Controls and Foreign National Access, from the cognizant Department of Commerce Servicing Security Office.  The following must be completed to obtain authorization:
1. Submit required data (See, NAO 207-12, Section 5.08) to your Servicing Security Office 

2. Visitors: at least 1 business day before arrival

3. Guests:  30 calendar days before arrival

For Foreign Guests:  the Program Activity must also submit the following to the servicing Controlled Technology Coordinators (See, http://deemedexports.noaa.gov/contacts.html):
1. “NOAA Line Office/Corporate Office Endorsement Supplement for the NOAA Sponsor of Foreign National Guests” and
2. Appendix B of NAO 207-12, “Certification of Conditions and Responsibilities for Departmental Sponsors of Foreign National Guests” (http://deemedexports.noaa.gov/Appendix%20B.pdf). 
3. Foreign national “guests” must also review and sign Appendix C of NAO 207-12, “Certifications of Conditions and Responsibilities for Foreign National Guests (http://deemedexports.noaa.gov/Appendix%20C.pdf).  You must submit this completed and signed form directly to the Servicing Security Office.
4. If you will be hosting a foreign national on an Office of Marine and Aviation (OMAO) platform (e.g., ships and planes), please refer to OMAO’s instructions for providing assurance to the commanding officer that all policy requirements have been met.  (See, http://www.omao.noaa.gov/foreign.html).

NOAA Policy

FAR 52.204-9 Personal Identity Verification of Contractor Personnel shall be incorporated into all contracts and subcontracts when the contractor/subcontractor is required to have routine physical access to a Federally-controlled facility and/or routine access to a Federally-controlled information system.

	  1.7.5 Deemed Export and Export Controls


NOAA policies and procedures are designed to ensure compliance with Export Administration Regulations to prevent the unauthorized release of certain technology to foreign nationals, while supporting NOAA’s mandate of information sharing and exchange with the international community.  See NOAA Administrative Order (NAO) 207-12 http://www.corporateservices.noaa.gov/~ames/NAOs/Chap_207/207-12.pdf)
For reference see:

NOAA Deemed Export website (http://deemedexports.noaa.gov)
Line Office and Corporate Office Controlled Technology Coordinators (http://deemedexports.noaa.gov/contacts.html)
Bureau of Industry and Security website (http://www.bis.doc.gov/)
Your Department of Commerce Servicing Security Office:
· DOC Eastern Region Security Office  (http://www.easc.noaa.gov/Security/webfile/erso.doc.gov/index.html)

· DOC Mountain Regional Security Office (http://www.boulder.nist.gov/security/)

· DOC Western Region Security (http://www.wrc.noaa.gov/wrso/)

· DOC HCHB Servicing Security Office (http://www.osec.doc.gov/osy/NEW2004/ONESTOP.htm)

· NOAA Silver Spring Security Servicing Office  http://www.osec.doc.gov/osy/NOAA/noaa_security.htm
For dual use and controlled use technology see the International Traffic in Arms Regulations (ITAR) at http://www.pmddtc.state.gov/itar_index.htm.  

	  1.7.6 Information Technology


Information Technology Security

Per DOC PM 2006-06 Information Security in Acquisitions, all DOC IT requirements must have a completed DOC IT Security Checklist.  See DOC IT Security Checklist Workflow for additional information concerning completing the checklist.

For training in IT Security for acquisitions see:  IT Security in Acquisition Training Course.
For additional information concerning Information Technology security in the U.S. Department of Commerce see IT Security Program Policy and Minimum Implementation Standards.

Clinger-Cohen Act (CCA) Compliance

CCA compliance is the responsibility of the Project Officer during the acquisition planning phase for Major Acquisition Programs and Major Automated Information System acquisitions. 

In 1996 Congress concluded that Federal agencies were wasting billions of dollars procuring obsolete Information Technology (IT) systems. (In addition, Congress determined that a lack of sound capital planning, poor tracking of IT expenditures, and inadequate IT training were all contributing to fraud, mismanagement, and inefficiency.) As a result, Congress and the President enacted the Information Technology Management Reform Act and the Federal Acquisition Reform Act, which together came to be known as the Clinger-Cohen Act (CCA). 

The CCA requires the heads of Federal agencies to link IT investments to agency accomplishments and to establish a process to select, manage, and control their IT investments. The emergence of the CCA promised effective procurement and management of IT systems, in turn ensuring improved productivity and efficiency of Federal agencies and their programs. 

The DOC’s responsibility under the CCA is to utilize a specific process for maximizing the value and managing the risks of IT acquisitions by the following actions:

· Provide for selection, management, and evaluation of IT investments.

· Integrate IT acquisitions in budget, financial, and program management decision-making processes.

· Consider certain minimum criteria when deciding whether or not to undertake a particular investment.

· Identify quantifiable measurements for determining the net benefits/risks of the investment.

· Establish improvement goals in operations through the effective use of IT.

· Prescribe performance measurements to evaluate the IT support of agency programs.

· Revise mission-related processes and administrative processes, before making significant IT investments (if necessary).

· Ensure the adequacy of information security policies.

Project Officers with IT (information technology) requirements must demonstrate programmatic CCA compliance prior to contract award. To ensure CCA compliance requirements do not impact program schedules, it is extremely important that program planning include adequate time to obtain CCA compliance. This can be simple if the project or contracting office has successfully completed other acquisition documentation, but this crucial step is often overlooked until it’s too late. 

	  1.7.7 Advisory and Assistance Services


Advisory and Assistance Services (commonly referred to as Contractor Advisory and Assistance Services or “CAAS”) are contracted services that are a resource used to accomplish Department of Commerce programs and require more visibility, review, and oversight than other types of services. Contracting Officers need to be aware of the approval process involved in acquiring CAAS. The following provides applicable guidance in an abbreviated format for Project and Contracting Officers:

PROJECT OFFICER is responsible for CAAS identification, budgeting, and reporting for the following:

· Management and Professional Support Services (MSS)

· Studies, Analyses, and Evaluations (SAE)

· Engineering and Technical Services (ETS)

PROCUREMENT PACKAGES:  Each PR, including requests for Task Orders under existing contracts, will include the following:

· Performance Work Statement (PWS) to show work to be performed, deliverables, and period of performance.

· Quality Assurance Surveillance Plan (QASP)

· Specifies Contractor outcomes/objectives

· Performance Standards

· Any incentives

· Method of surveillance

· Customer certification that services were reviewed for the most effective means of accomplishment. If long term requirement, and could be more effectively met with in-house resources, a statement citing action taken to acquire resources or explanation as to why contracting out is necessary.

· Estimated cost and level of effort in staff-years, staff-months, or staff-hours.

· Evaluation and selection criteria for competitive award.

· Properly chargeable funds certified by the cognizant fiscal/budget office.

FAR 37.203: Contractors may not be paid for services to evaluate or analyze any aspect of a proposal submitted for an initial contract award unless a written determination is made in accordance with FAR 37.203.

For NOAA acquisitions, the authority for making the determination at FAR 37.203 has been delegated, without possibility of further delegation, to the Heads of Contracting Office.

See NOAA APG 3.2 and Sample D&F Using Contractors as Evaluators. 

FAR 37.204:  The head of an Agency shall determine if sufficient personnel are available to perform evaluation of offers prior to issuing a Solicitation.

For NOAA acquisitions, the authority to make the determination required at FAR 37.204 has been re-delegated, without possibility of further delegation, to the Heads of Contracting Office (HCO).

	  1.7.8 Determination and Findings (D&F)


FAR 1.701 defines Determination and Findings (D&F) as a special form of written approval that must be completed by an authorized official prior to taking certain contractual actions. Aptly named, a D&F is composed of two parts: (1) a determination that sets forth a conclusion, and (2) findings that are expressed as statements of fact and supporting rationale, upon which the determination is based. All D&Fs become part of the contract file. 

For a quick reference see Matrix of Various Determinations and Findings.

D&Fs are most commonly used by NOAA for the following:

· Interagency Acquisitions Under the Economy Act (FAR 17.503). If justified these may be prepared as Class D&Fs (see FAR 1.703). 

· Time-and-Materials (T&M) Contracts (see APG 1.6.5) 

· Letter Contracts (see D&F for UCA Template and APG 1.6.6) 

D&Fs may also be prepared, depending on need, for the following reasons:

· Other Than Full and Open Competition (Public Interest Exception) (FAR 6.302-7) 

· Full and Open Competition After Exclusion of Sources (FAR 6.202) 

· Government Provided Facilities/Contractor Acquired Property (FAR 45.302-1)

· Contract award or continued performance in the face of protest (see Sample D&F To Continue Performance in the Face of a GAO Protest and APG 5.1) 

· Non-Government Personnel to evaluate/analyze proposals (see APG 3.2)

· Non-Government Personnel to assist in the performance of functions closely associated with inherently governmental functions (see Sample D&F to Use Contractor Support for Certain Non-Inherently Governmental Functions, FAR 7.503(d))

D&Fs must be prepared using local letterhead and include the following (FAR 1.704):

· Identification of the agency and contracting activity; and specific identification of the document as a “Determination and Findings.”

· Description of the action being approved.

· Citation of the appropriate statute or regulation upon which the D&F is based.

· Account of all findings that detail the particular circumstances, facts, or reasoning essential to support the determination.  

· Explanation of the determination based on the findings, that the proposed action is justified under the applicable statute or regulation.

· Expiration date of the D&F, if required.

· Signature of the authorized official.

· Date of signature.

For specific information related to determinations for Interagency/Economy Act see the Department of Commerce Interim Interagency and Special Agreements Handbook.

	  1.7.9 Contract Financing


FAR Part 32 addresses Contract Financing for Government contracts in detail. Although there are various methods of providing financing including Assignment of Claims (a method of private financing) and Interim Payments under Cost Type Contracts, this discussion will concentrate on customary Fixed Priced Contract Financing.  

Per FAR 32.003, Contract Financing shall not be provided to purchases made pursuant to FAR Part 13.

There are three customary Fixed Priced forms of Contract Financing:  

· Commercial Interim Payments

· Progress Payments based on Cost

· Performance-Based Payments

Because progress payments based on costs and performance-based payments have similar requirements on payment and are considered non-commercial financing, they will be discussed separately from commercial interim payments.

Before discussing in detail the similarities and differences as well as the requirements when making payments under any of these three methods, the term Contract Financing needs to be defined. FAR 32.001 states that a Contract Financing payment is an authorized Government disbursement of monies to a Contractor prior to acceptance of supplies or services by the Government. In both commercial and non-commercial financing the Government’s intent is not to relieve the Contractor from the responsibility to provide all the resources for performance of a contract, but rather to provide assistance where warranted and when documented during market research, and ensure the efficient performance of a contract. 

See FAR 32.202-1(a) for commercial financing and FAR 32.104 and FAR 32.105(a) for non-commercial financing. 

Understanding the rationale for using Contract Financing can be quite valuable in deciding whether to include the applicable clauses in a Solicitation. As stated above, the primary reasons for allowing Contract Financing is the Government needs efficient and timely delivery of goods and services. There are, however, additional corollary reasons to consider before authorizing Contract Financing. Among issues to consider are:

a.  Because interest expense on borrowing is an unallowable cost for a Contractor per FAR 31.205-20, obtaining private financing may be difficult for some companies, particularly small businesses. When considering allowing financing, the Contracting Officer should be aware that in using the Weighted Guidelines to compute profit, the Government allows interest disguised in Cost of Money (COM) and Facilities Capital Cost of Money (FCCOM). 

b.  A contract may have long-lead time items that would require a company to carry burdensome financing costs.  

c.  By providing financing, the Government allows otherwise capable companies without sufficient resources or access to capital the ability to compete for contracts.  

d.  When procuring items not readily severable into discrete deliverables or tasks, financing can provide incentive to Contractors to assume more risk. However, the use of a unit of issue of one lot does not automatically make an item non-severable. Financing should not be used as a substitute for payment of deliverables. The following may be priced as separate line items where payment may be made on acceptance of those items and should be considered in lieu of Contract Financing:

· Preliminary Design Review (PDR) 

· Critical Design Review (CDR) 

· Contract Data Requirements List (CDRL)

· Training 

· Other similar items that can be separated out and priced as separate line items. 

e.  Financing gives insight into where a company is in the production process – i.e., is the company behind schedule or experiencing material shortages?

f.  The Government establishes in Solicitations the permission for obtaining Contract Financing, but the Contractor must request Contract Financing.

g.  If the contract is issued under FAR Part 12, the standard practices for that particular commercial industry must be determined during market research and documented.

The Contracting Officer must understand the benefits and the pitfalls of Government Contract Financing. Although financing may not directly appear in a contract line of accounting, imprudent use of financing adds significantly to overall cost of a contract. Several areas to consider before providing for financing in a contract are:

a.  Is the Government paying higher prices when providing financing?  Per FAR 32.005, the value of the Contract Financing to the Contractor is expected to be reflected in either prices lower than what would be paid without financing provided or terms and conditions that are more beneficial to the Government than they would have been in the absence of the Contract Financing. Those benefits should be documented in the contract file.

b.  Is the Government financing the Contractor’s profit?  Under both Progress Payments based on Cost (for large businesses, small businesses are at 95 percent) and Performance-Based Payments, payments are authorized for up to 90 percent of the contract value. See FAR 32.1004(b)(2)(ii).

c.  Anytime Contract Financing is provided, the Government incurs interest costs because it has to borrow the funds to make financing payments. See FAR 32.1004(b)(3).

d.  The Government’s risk of loss of funding and non-delivery of product increases when Government financing is in excess of the actual value of deliverable product. Contracts in a loss position or terminated either for convenience or default (cause if commercial item) are all high risk. Careful monitoring of a Contractor’s processes is necessary particularly when financing is involved.

e.  If the standard practice for a commercial industry is not to provide financing, by providing financing the Government may have unnecessarily increased the amount it pays for a commercial product.

Commercial Contract Financing

In considering whether to provide Contract Financing under commercial terms, the Contracting Officer must first consider private financing. While the Contracting Officer may adapt non-commercial financing procedures for commercial Contract Financing, the Contracting Officer must understand the effects of the differing financing methods and what is needed to protect the interests of the Government. 

Market research must first be performed to determine whether industry practices are to permit Contract Financing and to what degree. Additionally, the contract must be awarded on the basis of competition and there must be adequate security provided to protect the Government against any potential loss. The Contracting Officer must address the required security in the Solicitation. See FAR 32.202.

After performing market research and determining what will constitute adequate security, the Contracting Officer may either specify the financing terms in the Solicitation or permit each Offeror to propose its own customary financing terms. When the Contracting Officer has sufficient information on financing terms that are customary in the commercial marketplace for the item, those terms may be specified in the Solicitation. See FAR 32.204 and 32.205 for further information.

Non-Commercial Contract Financing

Remember when a Contractor requests non-commercial Contract Financing, the Contracting Officer must consider the following order of precedence before providing for Government financing:   

1. Private Financing

2. Performance-Based Payments

3. Progress Payments based on costs.

Before authorizing any non-commercial finance payments, the Contracting Officer must determine that the Contractor has an accounting system determined to be adequate. See FAR 32.503-3 and 32.1001(d).

Performance based payments and progress payments based on costs have the following similarities:

a.  Payable no more than once a month.

b.  Finance payments are not payment for delivery of items. Neither may be used as an acceptance document. 

c.  Liquidated against delivery of items.

d.  Not subject to interest penalties of the Prompt Payment Act.

e.  Made under a fixed-price contract.

Performance-Based Payments vs. Progress Payments

With performance-based payments the preferred method for non-commercial financing in lieu of progress payments, understanding how these two methods diverge may help in selecting the most appropriate method to include in a Solicitation. Performance-based payments are not always the best financing method. The following are some differences between performance-based payments and progress payments:

a.  Although obvious, the methods are mutually exclusive. FAR 32.113(d) only allows one form of Contract Financing per contract.

b.  Performance-based payments are tied to achieving some objective or goal and not expenditure of some certain percentage of price. Progress payments are based on the incurrence or expenditure of costs not the achievement of some goal or standard. Even though the amount of a performance payment is not tied directly to costs, the amount payable under such payment should not result in an unreasonably low or negative level of Contractor investment in the contract.

c.  Costs submitted under progress payments are paid at a DOC established fixed percentage rate per request. Performance-based payments are paid based on a negotiated schedule using either percentages of a price or fixed dollar amounts.

d.  Rates for NOAA progress payments and payment amounts for performance payments are established in negotiations prior to award.

Progress payments may be more appropriate when you have: 

1. A long lead time before delivery of the first production units;

2. A first article requirement;

3. A business with history of cost overruns;

4. A business new to the industry.

Performance-Based Payments may be more appropriate when you have:

1. A business with an excellent past performance in the same field;

2. Recent completed contracts with performance based payments;

3. A contract that lends itself to establishing attainable and measurable  goals;

4. Costs that can be appropriately distributed across the milestones.

	  1.7.10 “Brand Name” and “Brand Name or Equal”


FAR 11.105 states that agency requirements shall not be written so as to require a particular brand name, product, or a feature of a product, peculiar to one manufacturer, thereby precluding consideration of a product manufactured by another company, unless— 

1. The particular brand name, product, or feature is essential to the Government’s requirements, and market research indicates other companies’ similar products, or products lacking the particular feature, do not meet, or cannot be modified to meet, the agency’s needs; 

2. The authority to contract without providing for full and open competition is supported by the required Justifications and Approvals (J&A) (see FAR 6.302-1); or the basis for not providing for maximum practicable competition is documented in the file (see FAR 13.106-1(b)) or justified (see FAR 13.501) when the acquisition is awarded using Simplified Acquisition Procedures (SAP); and
3. The documentation or justification is posted for acquisitions over $25,000. (See FAR 5.102(a)(6)) 
“Brand name” and “brand name or equal” descriptions may limit competition; limit participation by small business concerns; preclude acquisition of the newest, most technologically advanced products; and/or result in less than best value acquisitions for the Government. To promote Vendor-neutrality to the maximum extent practicable, certain conditions must be met in order to use brand name/brand name or equal. 

For brand name or equal requirements, the item description must be followed by the words “or equal.” In addition to the brand name, the purchase description must include a general description of salient physical, functional, or performance characteristics of the brand name item that could be satisfied by an “equal” item to be acceptable for award. Written approval from a warranted Contracting Officer, whose warrant level is greater than or equal to the value (including options) of the requirement, is required to authorize use of brand name or equal specifications. For brand name/brand name or equal requirements, the Contracting Officer must include the provision at FAR 52.211-6 in the Solicitation.

Contracting Officers must take steps to mitigate brand name usages. Accordingly, the conditions for use of “brand name” alone are even stricter. For brand name Specifications exceeding $25,000, the Contracting Officer shall first prepare and obtain required approval of a brand name justification per FAR 11.105. Additionally, the Contracting Officer must document in the synopsis the rationale for use of brand name specifications (see FAR 11.105(b) and (c) and 6.302-1(c)) by including the rationale for using a brand name specification in paragraph (c)(14) of the synopsis format required by FAR 5.207. When using GSA FSS, include the brand name justification in the RFQ posted in the e-Buy system (http://www.ebuy.gsa.gov). See OMB Memo Appropriate Use of Brand Name or Equal Purchase Descriptions dated 28 November 2007, OMB Memo Publication of Brand Name Justifications dated 17 April 2006, and OMB Memo Use of Brand Name Specifications dated 11 April 2005. 

	  1.7.11 Commerciality Determination


Contracting Officers should document in writing their determinations that the commercial item definition has been met for all acquisitions using FAR Part 12 that exceed $1 million. Contract files must be fully and adequately documented to show the market research conducted and the rationale supporting the decision. Particular care must be taken to document determinations involving modifications of a type customarily available in the commercial marketplace, and items only offered for sale, lease, or license to the general public, but not yet actually sold, leased, or licensed. In these situations, the documentation must clearly detail the particulars of the modifications and sales offers. When such items lack sufficient market pricing histories, additional diligence must be given to determinations that prices are fair and reasonable as required by FAR Subpart 15.4. 

See the Commercial Item Determination Checklist. 

See NCMA article “Buyer’s 10 Commandments for Procuring Commercial Items” CM March 2008.

	1.8 Other Than Full and Open Competition                                                         


Contracting Officers shall promote and provide for full and open competition to the maximum extent possible. Under certain circumstances the Contracting Officer may determine that an exception applies and use of other than full and open competition must be justified and approved in accordance with FAR 6.302. 

The following are exceptions to full and open competition: 

Only One Responsible Source [41 U.S.C. 253(c)(1), FAR 6.302-1]

· Unique supplies or services are available from only one or a limited number of sources. 

· The acquisition will be conducted under a follow-on contract for the continued development/production of a major system or highly specialized equipment (or major components thereof).

· Award to any other source would result in substantial duplication of cost to the Government that is not expected to be recovered through competition or unacceptable delays in fulfilling the requirement.

· The agency's need is for a brand name commercial item. 

Unusual and Compelling Urgency [41 U.S.C. 253(c)(2), FAR 6.302-2] 

· Unusual and compelling urgency (e.g., fire, flood, explosion, disaster), and

· Delay in award of a contract would result in serious injury (financial or other) to the Government unless competition is limited.

Industrial Mobilization [41 U.S.C.253(c)(3), FAR 6.302-3]

· Government finds it necessary to establish or maintain facilities, producers, manufacturers, or other suppliers in case of national emergency.

· Government deems it important to retain services of an expert or neutral person for any current or anticipated litigation or dispute.

· Government deems it important to establish or maintain essential engineering, developmental, or research capabilities by an educational or other nonprofit institution or a federally funded research and development center.

International Agreement [41 U.S.C. 253(c)(4), FAR 6.302-4]

· Acquisition will be reimbursed by a foreign government that requires that the supplies/services be obtained from a particular firm as specified in official written direction, e.g., Letter of Offer and Acceptance.

· A treaty or international agreement between the U.S. and a foreign government or international organization specifies or limits the sources to be solicited.

Authorized or Required by Statute [41 U.S.C. 253(c)(5), FAR 6.302-5] 

· A statute expressly authorizes or requires that the acquisition be made through another agency or from a specified source. 

National Security [41 U.S.C 253(c)(5), FAR 6.302-6]

· Disclosure of the Government’s needs would compromise national security.

Public Interest [41 U.S.C. 253(c)(7), FAR 6.302-7]

· The Secretary of Commerce determines that it is not in the public interest in the particular acquisition concerned to provide for full and open competition.

· A written determination to use the Public Interest exception must be made by the Secretary of Commerce.

	  1.8.1 Justification and Approval (J&A)


In accordance with FAR 6.303, Contracting Officers shall not commence negotiations for a sole source contract, commence negotiations for a contract resulting from an unsolicited proposal (see APG 1.5.3), or award any other contract without providing for full and open competition unless the Contracting Officer accomplishes the following: 

· Justifies the use of such actions in writing.

· Certifies the accuracy and completeness of the justification.

· Obtains approval of that justification by the appropriate approving official 

· Includes the synopsis results in the J&A. 

If the acquisition team believes one of the authorities described in APG 1.8 is applicable to its procurement, it must follow certain procedures to justify using other than full and open competition. The document used to rationalize other than full and open competition for acquisitions valued over the Simplified Acquisition Threshold is a Justification and Approval (J&A). See NOAA Acquisition Handbook Chapter 6.

The Project Officer provides the Contracting Officer rationale to justify other than full and open competition for the procurement. The Contracting Officer prepares a synopsis for publication on the Governmentwide Point of Entry at www.fedbizopss.gov, unless an exception applies (see FAR 5.202 and APG 2.2). This notice informs industry that the Government intends to award a contract by means using other than full and open competition and allows industry an opportunity to respond to the need. The response time for this notice shall be at least 15 days.  Any responses received as a result of the synopsis must be reviewed by the Contracting Officer for disposition. If no viable alternate solutions/sources are received, the Contracting Officer shall prepare a written J&A in accordance with FAR 6.302.  The J&A shall be prepared using the CD-492 Justification for Other Than Full and Open Competition.

For developing a supporting narrative for the CD-492 see Sample JOFOC CD492 Narrative.

Approval authority of the J&A will depend upon the value of the procurement: 

	Dollar Threshold
	J&A Approval Level

	    $2,500 – $500K
	Contracting Officer 

	>  $500K – $10M
	Competition Advocate – SBPO, Director NOAA  AGO

	>  $10M – $50M
	Head of Contracting Activity (HCA) (DUS for Oceans and Atmosphere)

	>  $50 million
	Department of Commerce Senior Procurement Executive (SPE)


Per the NOAA Acquisition Handbook, the following concurrences are required for Justifications for Other than Full and Open Competition (JOFOC):

	Dollar Threshold
	JOFOC Concurrence

	>  $25K
	SES/Flag Officer - Line Office Assistant Administrator (AA), DAA or SO Director

	>  $100K
	Legal Counsel – OGC/CLD

	>  $250K
	NOAA Contract Review Board

	>  $500K
	Level above the Contracting Officer

	>  $50 million
	Department of Commerce Senior Procurement Executive (SPE)


J&As Requiring Approval by the DOC SPE. The content of these justifications must be fully developed per FAR 6.303-2. Legal Counsel review is required, and the applicable Acquisition Strategy (or Milestone Plan if no Acquisition Strategy exists) as well as historical justification information, if applicable, must be submitted with the proposed justification. 

Assume the reviewer is unfamiliar with the program. Each justification must have a forwarding memorandum signed by the HCO. This memo must address, at a minimum, discrepancies between information in the most recent prior justification and the current justification, discrepancies between information in the planning documents and the justification, and anticipated contract type. 

	  1.8.2 Simplified Acquisition Sole Source Justifications


Simplified Acquisition Procedures (SAP)

A Sole Source Justification is required for acquisitions valued at or under the Simplified Acquisition Threshold (SAT) but in excess of the micro-purchase threshold in accordance with FAR 13.106. Acquisitions conducted under SAP are exempt from the requirements in FAR Part 6. See Simplified Acquisition Sole Source Justification Template – General and Simplified Acquisition Sole Source Justification Template – Supplies.

Test Program for Certain Commercial Items

FAR Subpart 13.5 is a test program that gives Contracting Officers procedural discretion and flexibility so that commercial item acquisitions greater than the SAT may be solicited, offered, evaluated, and awarded in a simplified manner that maximizes efficiency and economy and minimizes burden and administrative costs for both the Government and industry. This program authorizes use of SAP for the acquisition of commercial supplies and services in amounts greater than the SAT but not exceeding $5.5 million ($11 million for acquisitions for commercial items to support a contingency operation or facilitate the defense against or recovery from nuclear, biological, chemical, or radiological attack). 

To use this authority for a sole source transaction, Contracting Officers must complete a J&A using the format at FAR 6.303-2, modified to reflect an acquisition under the authority of the test program for commercial items. 

Limited Sources Justification and Approval for GSA FSS Orders

Sole-source orders less than the SAT require the Contracting Officer to prepare a sole-source justification memorandum. For sole source orders under GSA FSS exceeding the SAT, Contracting Officers shall include the content specified in FAR 8.405-6 to prepare the J&A. For more information on sole source orders under GSA FSS, see APG 1.5.2. 

	1.9 Electronic Contracting Process                                                                       


Now mandated whenever practicable by the FAR (Subpart 4.5), electronic contracting is standard practice within the NOAA contracting community. 

Electronic development, routing, review, approval, issuing, receiving, distribution, and archiving of contractual documents takes place through a symbiotic relationship between Project and Contracting personnel and various electronic, web-based systems throughout the contracting process.

	  1.9.1 C.Request 


C.Request is NOAA’s online Procurement Request (PR) application. It can be utilized from anywhere in the world where Internet access is available and Internet Explorer installed. All PRs above the micro-purchase threshold must be initiated using this application. 

The Project Officer initiates the PR, entering data relevant to the procurement into C.Request. The application guides the user through the process of generating, routing, and applying funding to a PR; it allows users to establish routing workflows of key players involved in the procurement process from the initiator through financial personnel to the Contracting Officer, and notifies users via e-mail when actions occur. 

When requesters submit a PR, data are transferred to financial approvers who apply funding and transmit the PR to the Commerce Core Financial System.

To gain access to C.Request, users are required to following the registration process provided at:

http://www.ago.noaa.gov/ad/systems/orsi_data/orsiinfo.shtml
For guides and information concerning C.Request see: http://www.ago.noaa.gov/ad/systems/training.shtml#crequest.

	  1.9.2 C.Buy


C.Buy is the electronic tool for use in solicitation, award, and post award contract data management.

For further information about C.Buy, visit the NOAA AGO C.Buy webpage at:

http://www.ago.noaa.gov/ad/systems/cbuy.shtml
C.Buy training is provided at:

http://www.ago.noaa.gov/ad/systems/training.shtml#cbuy
	  1.9.3 FedBizOpps


Federal Business Opportunities is the single Government Point-of-Entry (GPE) for Government procurement opportunities greater than $25,000. FedBizOpps (www.fedbizopps.gov) allows Government buyers to publicize their business opportunities electronically.

NOAA Contracting Officers will synopsize all procurement opportunities greater than $10,000 through FedBizOpps.

	  1.9.4 ORCA


Online Representations and Certifications Application (ORCA) replaces most of the paper based Representations and Certifications (Reps and Certs) in Section K of Solicitations. FAR 52.204-8 mandates the use of ORCA on or after January 1, 2005.

Solicitations should instruct Offerors to complete Section K representations, certifications, and the submission of other information via the ORCA website at https://orca.bpn.gov/. 


Central Contractor Registration (CCR) and ORCA are complimentary systems; vendors must be registered in CCR in order to register in ORCA. ORCA uses data pulled from CCR and pre-populates many of the required Reps and Certs. The vendor completes the remaining Reps and Certs with the understanding that with each Solicitation, they are certifying to current, accurate, and complete information.

	  1.9.5 CCR



The Central Contractor Registration (CCR) website (www.ccr.gov) is the primary vendor database for the Federal Government. CCR collects, validates, stores, and disseminates data in support of agency acquisition missions. 

Unless an exception exists, prospective prime vendors must be registered in CCR prior to being awarded a contract (see FAR 4.1102). The Contracting Officer must use CCR to verify that the prospective contractor is registered in the CCR database. 

Vendors are required to complete a one-time registration to provide basic information relevant to procurement and financial transactions. Vendors must update or renew their registration at least once per year to maintain an active status. 

CCR validates the vendor information and electronically shares the secure and encrypted data with the Federal agencies’ finance offices to facilitate paperless payments through electronic funds transfer (EFT). Additionally, CCR shares the data with Federal Government procurement and electronic business systems.


	  1.9.6 WDOL


Wage Determinations OnLine (WDOL.gov) provides Contracting Officers a one-stop shop for obtaining appropriate Service Contract Act (SCA) and Davis-Bacon Act (DBA) wage determinations (WDs) for official contract actions. Guidance in selecting WDs is provided in the WDOL.gov User’s Guide available on the website. In some instances, the website will not contain the appropriate SCA WD, and alternatively the Contracting Officer may obtain direct access to the Department of Labor’s (DOL’s) electronic “e98” website to submit a request for SCA WDs. DOL will provide the Contracting Officer with an SCA WD through the e98 system.

	  1.9.7 PPIRS


The Past Performance Information Retrieval System (PPIRS) (http://www.ppirs.gov/) is the web-enabled, Governmentwide application used by the Federal acquisition community when conducting evaluations and making source selection decisions. When evaluating past performance, the automated PPIRS should be used as a source of past performance information.

PPIRS provides authorized Government users (restricted to those participating in a source selection) with query capability to obtain timely and pertinent contractor past performance information. Contractors may also access their own information in PPIRS as long as the Contractor is registered in CCR with a Marketing Partner Identification Number. 

Federal regulations require that Project Officers complete report cards annually during the life of any contract with a value greater than $1,000,000. PPIRS functions as the central warehouse for performance assessment reports received from several Federal contract performance information collection systems.
	  1.9.8 FPDS-NG 


Reporting contract actions is a requirement for all DOC Contracting Offices. As of FY 04, procurement reports are submitted to the Federal Procurement Data System – Next Generation (FPDS-NG), which generates a Contract Action Report (CAR).

FPDS-NG is a centralized web-based system that is primarily used for machine-to-machine communication of contractual data but can be used manually for such situations where regular internet access is not available (essentially contingency operations). When making an award, the Contract Specialist prepares the awarding contract in C.Buy and completes the CAR in FPDS-NG.  The CAR resides in FPDS and all that is saved in C.Buy is a link to the report.   

Besides the benefit of eliminating redundant systems, FPDS-NG is important to the DOC because it provides a basic audit trail for contract reporting, spend analysis, strategic sourcing, Congressional reporting, financial accountability, and detailed self-service data analysis. FPDS-NG also provides important socio-economic information about how the Government is performing with regard to allocating contracting opportunities to small and disadvantaged businesses. This system acts in a real-time environment, which enables agencies, lawmakers, and the general public visibility into unclassified procurement activity within the Federal Government. 
FPDS-NG collects and stores data related to all contract actions, interfaces with the CCR to obtain primary source of vendor validation, interfaces with SPS to allow for near real time updates, and allows for Government and public users to run an array of standard, semi-configurable online reports as well as more advanced ad hoc queries. 

Visit the FPDS website at https://www.fpds.gov.  See http://www.fpdsng.com/downloads/FPDS-NG%20User's%20Manual.doc for the FPDS-NG User’s Manual. 


	  1.9.9 Electronic Procurement Methods


GSA e-Buy. A component of General Services Administration (GSA) Advantage, e-Buy is an electronic system that allows Federal buyers to request information, find sources, and prepare RFQs/RFPs online for services and products offered through GSA’s Multiple Award Schedule (MAS) program. E-Buy facilitates the request for and submission of offers for commercial products and services offered through GSA Federal Supply Schedules (FSS) and Governmentwide Acquisition Contracts (GWACs). Using the e-Buy system, Contracting Officers may prepare and post an RFQ/RFP for a specified period of time and Contractors may review the request and post a response.

e-Buy leverages the power of the Internet to increase FSS and GWAC Contractor participation in obtaining quotations that result in best value procurement opportunities. For more information, visit https://www.ebuy.gsa.gov/advgsa/ebuy/ctrler/EbuyHome.

	1.10 Procurement Request Package                                                                      


The Project Officer is responsible for preparing the Procurement Request (PR) package, which includes the information needed by the Contracting Officer to prepare a Solicitation, evaluate offers, and award a contract action. The PR package may be for new work, modification to an existing contract for administrative purposes, adding new work, or a funding action. Once the PR package has been submitted to the Contracting Officer, all exchanges with industry should be initiated and led by the Contracting Officer and not the Project Officer.

As discussed in APG 1.9, C. Request (http://www.ago.noaa.gov/ad/systems/crequest.shtml) is NOAA’s online PR application. C.Request will guide the Project Officer through the process of generating a PR and including the applicable documentation/information. Documentation may include a Contract Data Requirements List (CDRL), Performance Work Statement, evaluation criteria, and funding data and source. Upon receipt of the PR, it is imperative that the Contracting Officer double check that the type of funding is appropriate to the request. 

Program officials are responsible for nominating CORs for each acquisition.  Such nominations shall be clearly identified by the Program Official in the body (Block #17) of the PR.  Only CORs listed as eligibility on AGO’s website can be nominated by the program official to perform COR functions.  See APG 4.9 (COR Designation/Appointment) for more information regarding CORs.
Each PR should contain basic information and then further specific data based upon whether it is for supplies or services. If the requirement is for a commercial item, the Project Officer should provide required information in a non-Uniform Contract Format (UCF) format. 

PRs for non-commercial items, however, follow the uniform format specified in FAR 15.204-1 for preparing Solicitations. This format with a brief explanation is as follows. 

Uniform Contract Format

Section A – Solicitation/Contract Form (Standard Form (SF) 33)

Section B – Supplies and Services and Prices/Costs – List items, data, or services to be procured; this will ultimately become the Contract Line Item Number (CLIN) structure of the Solicitation. The Project Officer should provide an Independent Government Cost Estimate (IGCE) for each item. See NOAA IGCE Guide, Labor Estimating Tool and Labor Category Checklist. 


Include the accounting and appropriation data for each CLIN or Sub Line Item (SLIN)

Subject to the Availability of Funds (SAF):

Note: SAF authority may be used only for continuing services necessary for normal operations and for which Congress previously and consistently appropriated funds. The Government shall not accept supplies or services under a Award/Purchase Order/Modification conditioned upon the availability of funds until the Contracting Officer has given the Contractor notice by issuance of a modification that funds are available. 

Section C – Description/Specifications/Statement of Work – Include a brief description of the supplies/ services to be procured. May include a Specification; Statement of Work (SOW), Statement of Objectives (SOO), or Performance Work Statement (PWS); data requirements, and the Quality Assurance Surveillance Plan (QASP) to be used by the Contracting Officer’s Representative (COR) in monitoring services required. 

The work statement is the foundation of the relationship between buyers and sellers. It should specify in clear, understandable terms the work to be done or objectives to be met in developing /producing goods or performing services. Preparation of an effective work statement requires both a) an understanding of the goods / services that are needed to satisfy a particular requirement and b) an ability to define what is required in specific, performance-based, quantitative terms. A work statement prepared in explicit terms will enable Offerors to clearly understand the Government’s needs. Exceptionally long work statements may lend themselves to be provided as an attachment in Section J and simply referred to in Section C. For more information on writing detailed work statements, see the attachment NOAA Work Statements.  For templates see Generic SOW Template, SOO Template, and PWS Template.

Section D – Packaging and Marking – Provide a brief description of the packaging (preservation and packing) requirements for line items in Section B that require shipment from the Contractor’s plant. Also, include a brief description of the required marking for shipment and storage of military packaged items/material. Additional unique marking requirements, materials requiring special packaging, and anticipation of hazardous materials should also be included here. 

Section E – Inspection and Acceptance -- Inspection consists of examining and/or testing of supplies or services to determine whether they conform to contract requirements; acceptance is the act of an authorized Government representative assuming ownership of supplies tendered or approving specified services rendered. The Project Officer must identify the activity responsible for the inspection and acceptance.

Section F – Deliveries or Performance – Describes the time, place, and method(s) for delivering and/or performing the supplies or services specified by the contract line items. Each CLIN shall have a separate delivery schedule, period of performance, completion date, and specification of destination or origin delivery terms. 

Section G – Contract Administration Data – Identify type and amount of funds to be utilized for the procurement. Identify also Administrative Contracting Officer (ACO) and for the nominated COR.   Specify invoicing instructions. Note: The COR (typically the Project Officer) will be responsible for certification of invoices during invoice processing.

Section H – Special Contract Requirements – Unique circumstances within individual procurements may require the use of one or more “special provisions.”  For detailed information see APG 2.2.2.8. 

Section I – Contract Clauses – The Contracting Officer will incorporate appropriate clauses from FAR, CAR, and the NOAA Acquisition Handbook based upon specific information provided by the Project Officer. 

Section J – List of Attachments – Possibilities include detailed Specification, work statement, CDRL (see CDRL and Acquisition of Data Rights Discussion), DD Form 254 (security classification), funding action request, specifically negotiated data/rights. 

Section K – Representations, Certifications, and Other Statements of Offerors – The Contracting Officer will incorporate Solicitation provisions that require representations, certifications, or the submission of other information by Offerors.

Section L – Instructions, Conditions, and Notices to Offerors – Provide a description of special instructions and requirements Offerors are expected to adhere to – soft copy offers or offers in a particular format for the source selection team, for example. Section L should map directly to the work statement or specification found in Section C. The Contracting Officer works with the Project Officer to develop this section using the data provided in the approved Source Selection Plan (SSP).


Section L provides instructions to Offerors regarding the format or organization of their offers to facilitate evaluation. Offerors may be requested to address the following or other areas as deemed appropriate to the procurement: 

· Administration 

· Management 

· Technical 

· Logistics 

· Past performance 

· Cost or pricing data/information

Section M – Evaluation Factors for Award – Provide suggested evaluation criteria to be included in the SSP. Section M identifies, and ranks by importance, all factors and subfactors that will be considered by evaluators (see FAR 15.304(d)). The evaluation factors in Section M should map directly to the work statement in Section C. Section M should correspond to and reflect the requirements outlined in Section L. 

Per FAR 15.304(e), Section M shall also state, at a minimum, whether all evaluation factors other than cost or price, when combined, are: 

a) significantly more important than cost or price; 

b) approximately equal to cost or price; or 

c) significantly less important than cost or price. 

	1.11 Source Selection Plan                                                                                        


In a competitive procurement, the Source Selection Plan (SSP) describes the supplies and services to be procured, how the source selection process will be organized and conducted, who will evaluate the offers, what criteria evaluators will use, and the time frame for the evaluation. 
The Contracting Officer or the Head of the Contracting Officer (HCO) shall serve as the Source Selection Authority (SSA). For negotiated contracts less than $10,000,000 the Contracting Officer may perform the duties of both the SSA and the Source Selection Advisory Council (SSAC). For negotiated contracts greater than $10,000,000, a formal source selection organization shall be used and the SSP shall be forwarded to the NOAA SBPO and the DOC SPE for approval prior to issuance of the Solicitation. 

All planned acquisitions greater than the Simplified Acquisition Threshold (SAT) must have a written SSP. Although the Project Officer is responsible for preparing the SSP, the SSA, Contracting Officer (if different from the SSA), and Counsel will assist in preparation and/or review of the document. SSP content and length will vary based upon the dollar value and complexity of each procurement. SSP signature approvals are required by the Project Officer, Contracting Officer, SSA, and CCO (if different from the SSA). 

The SSP shall contain the following information:

1. A short description of the project/procurement to include the rationale required by FAR 6.401 that underlies the decision to solicit competitive proposals.

2. A listing by name of the SSA, members of the Source Selection Advisory Council (SSAC) if one is required, Contracting Officer (if different from the SSA), Chairperson of the Source Selection Evaluation Board (SSEB), individual members of the SSEB, Small Business Specialist, Cost/Price Analysis Team (C/PAT) (typically the Contracting Officer with support from the cognizant audit agency  (i.e. Defense Contract Audit Agency (DCAA) and/or the cognizant field pricing agency (i.e. Defense Contract Management Agency (DCMA)), Counsel, and Contracting Officer's staff who will handle this procurement.

3. A listing of the evaluation factors and weighting that will be used, including a copy of Section M of the proposed Solicitation, as well as whether or not oral presentations will be utilized (see APG 1.11.1). 

4. The rating scheme to be used by the SSEB, described in sufficient detail so that the SSEB requires no other documentation in conducting their evaluation. For NOAA, it is recommended that rating schemes do not employ numeric ratings and rankings unless prior approval by the SBPO of the rating scheme has been obtained. An adjectival rating scheme (e.g., Outstanding, Very Good, Satisfactory, Marginal, Unsatisfactory) is preferred. (For sample adjectival ratings, see the Army Source Selection Guide, June 2001.) 

Visit the Source Selection Plan Template. 
Access to the SSP:

The SSP contains source selection sensitive information. FAR 2.101 states: 

… information prepared for use by an agency for the purpose of evaluating a bid or proposal to enter into an agency procurement contract, if that information has not been previously made available to the public. 
Disclosure of source selection information to any person not authorized to receive the information can jeopardize the integrity or successful completion of the procurement and could subject the person who released the information to criminal penalties. Typically only SSEB members and personnel from the responsible contracting activity with a “need to know” are authorized access to the plan. 

SSEB members must sign a non-disclosure agreement (NDA) (see APG 1.2.2) and statement of financial interest for the procurement being competed. The Contracting Officer will review these agreements to determine potential conflicts of interest and will consult with Counsel. 

	  1.11.1 Oral Presentations


Although oral presentations have been used by Federal agencies during source selections for more than a decade, their use has become more popular in recent years. There are no prohibitions against the use of oral presentations for the acquisition of any supply or service. 

The Office of Federal Procurement Policy’s (OFPP) Guidelines for the Use of Oral Presentations (February 1996) handbook states that 

The use of oral presentation techniques . . . allows for greater “face-to-face” interaction between buyers . . . and sellers . . . during the proposal evaluation and selection processes. Through an oral presentation, Government evaluators, focusing more on personal interaction between the proposed key personnel, often gain a view of the Offeror’s key personnel by witnessing how they present themselves, how they work together, and how they communicate technical information to Government personnel. Where key personnel, such as the Project Manager, are critical to the success of the acquisition, it allows for essentially a “job interview” of the proposed individual. . . .

That handbook also states, however, that

[o]ral presentations are most useful when there is a clear and reasonably complete statement of the Government’s requirements, and the technical and management information requested is neither voluminous nor highly complex [emphasis added].

In other words, OFPP believes that oral presentations are more appropriate “where information can be conveyed in a more meaningful and efficient way through verbal means.”  

To determine if oral presentations are appropriate for a procurement, see the attached Guide on Oral Presentations. 

	1.12 Summary of Planning Section References                                                  


Multiple references to statutory and regulatory material, such as the FAR, CAR, CAM, NOAA Acquisition Handbook, United States Code, and the Code of Federal Regulations, appear throughout this module; hyperlinks to those references are provided within the module. The following templates, additional information, samples, and/or hyperlinks are referenced in this section. They are listed in order of their appearance:

	APG 1.1


	Contract File Document Checklist

	
	NOAA Business Operations Manual


	
	OFPP Guidance for Appropriate Use of Brand Name or Equal Purchase Descriptions 11/28/2007

	
	CON 110 Requirements Overview

	
	The Advisor

	
	DAO 208-10 Management of Contracted Services

	
	Sample QASP for CPFF Contract

	
	Guidebook for Performance-Based Services Acquisition in the Department of Defense: http://www.acq.osd.mil/dpap/Docs/pbsaguide010201.pdf. 

	
	Seven Steps to Performance-Based Service Acquisition: http://www.acqnet.gov/Library/OFPP/BestPractices/pbsc/step4_pws-write.html

	
	 OMB Circular A-11 Preparation and Submission of Budget Estimates


	
	 OMB Circular A-109 Major Systems Acquisitions 



	
	DAO 208-3 Major Systems Acquisition for the Department of Commerce.



	
	NOAA Administrative Order (NAO) 216-108 Requirements Management


	
	NOAA Decision Coordination Office


	
	Terms of Reference for NOAA Executive Decision-Making Councils


	
	Executive Decision Making Procedures


	
	OFPP Memorandum “The Federal Acquisition Certification for Program and Project Managers” dated April 25, 2007


	
	CAM Notice 08-01 PPM Certification Program 

	
	CAM 1301.671 Department of Commerce Program and Project Manager Certification Program 


	APG

1.2
	CAR 1352.208-71 Organizational Conflict of Interest


	
	CAR 1352.209-72 Restrictions Against Future Contracting


	
	NOAA Sample OCI Clause 


	
	 Prevent OCI from Becoming Last Minute Showstoppers from NCMA 01-08


	
	Identifying Latent OCI from NCMA 12-07


	
	Contractor Contract NDA Clause Template 

	
	Contractor-Employee NDA Template

	
	Source Selection NDA Template

	
	OGE Forms 450

	
	OGE 450 Guidance

	
	OFPP Memo: Ethics and Working with Contractors dated 27 October 2006

	
	OGE Memo dated 9 August 2006

	
	Ethics and Working with Contractors – Questions and Answers

	
	 2008 Department of Commerce Annual Ethics Training Brief. 


	APG

1.3


	 NAO 201-32C Printing and Binding Requisitions



	
	Central Contractor Registration (CCR): www.ccr.gov


	
	Market Research Helpful Hints

	
	Market Research Checklist

	
	 Federal Business Opportunities (FedBizOpps): www.fedbizopps.gov

	
	Sample RFI

	
	Pre-Solicitation Brief Template 

	
	Sample Industry Day Briefing 

	
	Market Research Tools

· General Services Administration (GSA): www.gsa.gov
· Small Business Administration (SBA) Homepage: http://www.sbaonline.sba.gov
· Information Technology (IT) data: http://www3.gartner.com 

· The Thomas Registry: http://www.thomasregister.com/ 

· Multi agency contracts: http://contractdirectory.gov

	APG

1.4
	 DOC PM 2007-3
 OFPP Memorandum “The Federal Acquisition Certification for Program and
 Project Managers” dated April 25, 2007

	
	 NOAA Acquisition Planning Guide (APG) 

	
	SAP and FSS POA&M Template


	
	Office of Federal Procurement Policy (OFPP) Policy Letter 93-1, Management Oversight of Service Contracting

	
	DAO 208-10 Management of Contracted Services

	
	NOAA AP Milestone Template


	
	DOC PM 2008-1 Using Performance-Based Acquisition to Meet Program Needs

	
	NOAA Acquisition Strategy Requirements

	
	The General Accountability Office’s Principles of Federal Appropriations Law

	
	DOC Financial Management Handbooks

	
	NOAA Finance Handbook

	
	NOAA Budget Office

	
	NOAA Finance Office

	APG

1.5
	 NOAA NITES BPA

	
	 FAR 8.4 – Federal Supply Schedule - Process Map 

	
	 FAR Part 12 - Acquisition of Commercial Items - Process Map 

	
	 FAR Part 13 - Simplified Acquisition Procedures - Process Map 

	
	 FAR Part 14 - Sealed Bidding -  Process Map 

	
	 FAR Part 15 - Contracting by Negotiation - Process Map 

	
	 Interagency Funds Transfer Checklist 

	
	 OFFP Memorandum “Improving the Management and Use of Interagency  Acquisitions” dated June 6, 2008

	
	 Required Report Format for Assisted Economy Act Orders and Non-Economy Act  Orders

	
	 Department of Commerce Interim Handbook for Interagency Agreements and Memorandums of Understanding

	
	 CD 572 – Department of Commerce Interagency and Other Special Agreements 

	
	 CD 580 – Clearance Sheet for Interagency and Other Special Agreements 

	
	GWACs (on the GSA web page): 

http://www.gsa.gov/Portal/gsa/ep/channelView.do?pageTypeId=8199&channelPage=%252F 
ep%252Fchannel%252FgsaOverview.jsp&channelId=-15761

	
	Simplified Acquisition Documentation Record

	
	e-Buy: https://www.ebuy.gsa.gov/advgsa/advantage/ebuy/start_page.do NAVSUPINST 4200.85D

	
	GSA Federal Supply Service: http://www.gsa.gov/Portal/gsa/ep/channelView.do?pageTypeId=8199&channelPage=%252Fep%252Fchannel%252FgsaOverview.jsp&channelId=-13263 

	
	GSA Federal Supply Schedule: http://www.gsa.gov/Portal/gsa/ep/channelView.do?pageTypeId=8199&channelPage=%252Fep%252Fchannel%252FgsaOverview.jsp&channelId=-13460 

	
	GSA FSS Limited Source Template

	
	The Basics of Unsolicited Proposals

	APG

1.6
	 Contract Types Matrix 



	
	 OFPP Memorandum “Appropriate Use of Incentive Contracts” December 2007.

	
	NCMA Article: Incentive and Award-Fee Contracting


	
	D&F for T&M Contract Template


	
	FAC 2005-15 T&M Information Sheet


	
	Comparison of Regulations for T&M/LH Contracts Chart 

	
	D&F for UCA Template 



	APG

1.7.1
	CD Form 570 – Small Business Set-Aside Review

	
	CD-570 instructions

	
	CD-570 Review Levels


	
	SBA Procurement Center Representative, March 07 



	
	SBA Table of Size Standards: http://www.sba.gov/size/indextableofsize.html


	
	Code of Federal Regulations Section 121.405: http://www.sba.gov/library/cfrs/13cfr121.html

	
	SBA Dynamic Small Business Search (DSBS): http://dsbs.sba.gov/dsbs/dsp_dsbs.cfm

	
	SBA News Release dated 11 May 07

	
	Small Business Administration: http://www.sba.gov

	
	Census Bureau: www.census.gov/epcd/www/smallbus.html 

	
	Minority Online Information Service (MOLIS)

	
	List of HBCU/MIs: http://www.ed.gov/about/inits/list/whhbcu/edlite-list.html

	
	PM 2003-04 Bundling Action Plan

	
	FAR Requirements for Bundled Contracts

	
	Sigmatech, Inc.: B-296401: August 10, 2005 

	
	Benefit Analysis Guidebook: A Reference to Assist Department of Defense Acquisition Strategy Teams in Performing a Benefit Analysis before Bundling Contract Requirements 

	APG

1.7.2
	 NOAA Section 508 Standards Checklist and 
 Assessment Certification Form.


	
	EIT Certification/Section: 

http://www.access-board.gov/sec508/brochure.htm


	
	http://www.section508.gov

	APG

1.7.3
	Wage Determinations OnLine: http://www.wdol.gov
e98: http://www.wdol.gov/e98.html


	
	  Explanation and Applicability of Labor Laws 

	APG

1.7.4


	DoD Contract Security Classification Specification Form (DD 254) 

	
	DD 254 Preparation Guide

	
	CAR 1352.237-75 Security Processing for Contractor/Subcontractor Personnel Working on a Department of Commerce Site (National Security Contracts) (December 2006)

	
	 CAR 1352.237-71 
Security Processing Requirements for Contractor/Subcontractor Personnel 
 
 Working on a Department of Commerce Site or IT System (High or Moderate Risk Contracts) (December 2006) 
 
 CAR 1352.237-72 
Security Processing Requirements for Contractor/Subcontractor Personnel 
 
 Working on a Department of Commerce Site (Low Risk Contracts) (December 2006) 
 
 CAR 1352.237-74 
Foreign National Visitor and Guest Access to Departmental Resources (December 2006) 
 
 CAR 1352.237-75 
Security Processing for Contractor/Subcontractor Personnel Working on a 
 
 Department of Commerce Site (National Security Contracts) (December 2006) 
 
CAR 1352.239-73 
Security Requirements for Information Technology Resources (October 2006) 


	
	 NAO 207-12 Technology Controls and Foreign National Access

	
	Controlled Technology Coordinators (See, http://deemedexports.noaa.gov/contacts.html)

	
	“NOAA Line Office/Corporate Office Endorsement Supplement for the NOAA Sponsor of Foreign National Guests”

	
	 “Certification of Conditions and Responsibilities for Departmental Sponsors of Foreign National Guests” (http://deemedexports.noaa.gov/Appendix%20B.pdf

	
	OMAO Hosting Foreign Nationals Policy

	APG 1.7.5
	 NAO 207-12 Technology Controls and Foreign National Access

	
	 NOAA Deemed Export website (http://deemedexports.noaa.gov)

	
	 Line Office and Corporate Office Controlled Technology Coordinators (http://deemedexports.noaa.gov/contacts.html)

	
	 Bureau of Industry and Security website (http://www.bis.doc.gov/)

	
	Your Department of Commerce Servicing Security Office:
DOC Eastern Region Security Office  (http://www.easc.noaa.gov/Security/webfile/erso.doc.gov/index.html)

DOC Mountain Regional Security Office (http://www.boulder.nist.gov/security/)

DOC Western Region Security (http://www.wrc.noaa.gov/wrso/)

DOC HCHB Servicing Security Office (http://www.osec.doc.gov/osy/NEW2004/ONESTOP.htm)

NOAA Silver Spring Security Servicing Office  http://www.osec.doc.gov/osy/NOAA/noaa_security.htm

	
	For dual use and controlled use technology see the International Traffic in Arms Regulations (ITAR) at http://www.pmddtc.state.gov/itar_index.htm

	APG

1.7.6
	PM 2006-06 Information Security in Acquisitions

	
	DOC IT Security Checklist 

	
	DOC IT Security Checklist Workflow

	
	IT Security in Acquisition Training Course

	
	IT Security Program Policy and Minimum Implementation Standards

	APG

1.7.7
	Sample D&F Using Contractors as Evaluators 

	APG

1.7.8
	Matrix of Various Determinations and Findings 


	
	D&F for UCA Template 



	
	Sample D&F To Continue Performance in the Face of a GAO Protest 



	
	Sample D&F To Use Contractor Support for Certain Non-Inherently Governmental Functions

	
	Department of Commerce Interim Interagency and Special Agreements Handbook

	APG

1.7.10
	OMB Memo Appropriate Use of Brand Name or Equal Purchase Descriptions dated 28 November 2007


	
	OMB Memo Publication of Brand Name Justifications dated 17 April 2006


	
	OMB Memo Use of Brand Name Specifications dated 11 April 2005


	APG

1.7.11


	Commercial Item Determination Checklist 


	
	NCMA article “Buyer’s 10 Commandments for Procuring Commercial Items” CM March 2008 

	APG 1.8
	CD-492 Justification for Other Than Full and Open Competition

	
	Sample JOFOC CD492 Narrative

	
	Simplified Acquisition Sole Source Justification Template – Supplies 

	
	Simplified Acquisition Sole Source Justification Template – General 

	APG 1.9.1
	  C.Request Registration at http://www.ago.noaa.gov/ad/systems/orsi_data/orsiinfo.shtml

	
	 C.Request Training at http://www.ago.noaa.gov/ad/systems/training.shtml#crequest

	APG 1.9.2
	 C.Buy information webpage at http://www.ago.noaa.gov/ad/systems/cbuy.shtml


	
	 C.Buy training is provided at:    http://www.ago.noaa.gov/ad/systems/training.shtml#cbuy


	APG 1.9.3
	FedBizOpps at www.fedbizopps.gov


	APG 1.9.4
	Online Representations and Certifications Application (ORCA): https://orca.bpn.gov/

	APG 1.9.5
	Central Contractor Registration:  www.ccr.gov  

	APG 1.9.6
	Wage Determinations Online: www.wdol.gov


	APG 1.9.7
	Past Performance Information Retrieval System: http://www.ppirs.gov/ 

	APG 1.9.8
	Federal Procurement Data System – Next Generation: https://www.fpds.gov

	
	FPDS-NG User’s Manual:  http://www.fpdsng.com/downloads/FPDS-NG%20User's%20Manual.doc 

	APG 1.9.9
	 GSA E-Buy: https://www.ebuy.gsa.gov/advgsa/ebuy/ctrler/EbuyHome.



	APG 1.10


	NOAA IGCE Guide


	
	Labor Estimating Tool 


	
	Labor Category Checklist


	
	NOAA Work Statements

	
	Generic SOW Template

	
	SOO Template


	
	PWS Template


	
	CDRL and Acquisition of Data Rights Discussion

	APG 1.11
	 Source Selection Plan Template 


	
	Guide on Oral Presentations


