CON 112
Lesson 4 – Contract Claims


The Disputes Process
	Disputes Resolution
	The Government’s policy is to try to resolve any and all contractual issues by mutual agreement at the contracting officer’s level.  This requires the use of fact-finding, research, and good negotiations strategies to resolve the disagreement.  If the contracting officer fails to get a mutual agreement at that level, the contractor may seek resolution through the contract disputes process.



	Definition of a Dispute
	A dispute occurs when a controversy develops about the interpretation of payment, time or money due either party involved in a contract.  A dispute, when unresolved, may lead to a claim.  The claims process is authorized in the Contract Disputes Act (CDA) of 1978.




	Contract Disputes Act (CDA)
	Congress enacted the Contract Disputes Act in 1978. The act waives the Government’s immunity and allows contractors to file claims or contest a contracting officer’s actions as it relates to the contract.  The CDA defines the responsibilities of the parties at each step of the disputes process, beginning with the initial action of the contractor in filing the claim with the contracting officer to the appeal process and associated legal forums.

The CDA provides jurisdiction to the Boards of Contract Appeals or the Court of Federal Claims (formally called the Court of Claims), When a contract dispute gets to the Court of Federal Claims, a judge acts as an independent third party who listens to both sides, reviews the issues and then renders a verdict. . For the Department of Defense, it is the Armed Services Board of Contract Appeals (ASBCA). The Act mandates that the Board, to the fullest extent practicable, provide "informal, expeditious, and inexpensive resolution of disputes.”
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The Disputes Process, continued
	What is a Claim?
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	A claim is a written demand or assertion by either the government or the contractor seeking as a matter of right, the payment of money, the adjustment or interpretation of contract terms, or other relief arising under, or relating to the contract. FAR 33.201 (http://akss.dau.mil/jsp/default.jsp)
A claim must be in writing and must contain sufficient detail to permit the contracting officer to give meaningful reasonable consideration to the claim. The sufficiency of the case will be determined on a case by case basis.

FAR 33.201 further states, “a claim arising under a contract, (unlike a claim relating to that contract), is a claim that can be resolved under a contract clause that provides for the relief sought by the claimant (e.g., constructive changes, equitable adjustments, etc.).  Claims "relating to” the contract, include but are not limited to, rescission, reformation, and breach of contract.



	What is not a claim?


	However, a written demand or written assertion by the contractor seeking the payment of money exceeding $100,000 must be certified under the Contract Disputes Act of 1978 and FAR 33.207.  A voucher, invoice, or other routine request for payment that is not in dispute when submitted is not a claim.  The submission may be converted to a claim, by written notice to the contracting officer as provided in FAR 33.206(a), if it is disputed either as to liability or amount or is not acted upon in a reasonable time. 
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The Disputes Process, continued
	What happens when a claim is filed?


	When the contracting officer (CO) receives a claim, the determination whether the claim exceeds the dollar threshold for certification must be made. The CO ensures all supporting documentation is included with the written demand and that the demand meets the requirements of FAR 33.206 and 33.207.  If the demand or supporting documentation is not in the correct format, it should be returned to the contractor for correction.  This is important because the documents will become a part of the contract file and shows evidence of the date of receipt of any submission from the contractor deemed to be a claim by the contracting officer.  If the demand does not constitute a claim, then it is returned to the contractor and the contractor is advised of the filing requirements.

Proper certification meeting the requirements of FAR 33.207 means:

1. A statement is provided that the claim is made in good faith.

2. Supporting data are accurate and complete.

3. The amount requested accurately reflects the contract adjustment for which the contractor believes the Government is liable.

4. The signator is duly authorized to certify the claim on behalf of the contractor.

The contracting officer has no obligation to issue a final decision on any claim exceeding $100,000 that contains a defective certification, if within 60 days after receipt of the claim, the contracting officer notifies the contractor, in writing, of the reasons why the claim was found to be defective.
DFARS 243.204-70 provides further instruction, stating, that the certification of request for an equitable adjustment required by 10 U.S.C. 2410(a), as implemented in the clause at DFARS 252.243-7002, is different from the certification required by the Contract Disputes Act.  If the contractor has certified a request for an equitable adjustment, and desires to convert the request for equitable adjustment to a claim under the Contract Disputes Act, the contractor must certify the claim in accordance with FAR Subpart 33.2. 
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The Disputes Process, continued
	Resolve Disagreement Before It Becomes A Claim
	Make every reasonable effort to resolve disagreements or requests for equitable adjustment before they become claims.  For example:

1. With other members of the Government acquisition team (e.g., the cognizant auditor), review the contractor’s proposal/request.

2. Collect other available information related to the proposal/request.

3. Develop a Government position for negotiations or other method of resolution (e.g., mediation by a neutral party).

4. Resolve the disagreement.

5. Document the agreement in a bilateral contract modification, and

6. Document the resolution process in the contract file using a price negotiation memorandum or similar document.



	Reject Any Claim That Is Not Timely
	As stated in FAR 33.206, the contracting officer must issue a written decision on any Government claim initiated against a contractor within six years after accrual of the claim, unless the contracting parties agreed to a shorter time period.  The six-year period does not apply to contracts awarded prior to October 1, 1995. The six-year statute of limitations does apply to fraud actions as well, except for Major fraud claims, (over $1M) and then the statute of limitation is seven years. 
Contractor claims must be submitted, in writing, to the contracting officer for a decision within 6 years after accrual of a claim, unless the contracting parties agreed to a shorter time period.  The contract file must be documented with evidence of the date of receipt of any submission from the contractor deemed to be a claim.
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The Disputes Process, continued
	Prepare The Government’s Position for the dispute
	The resolution of disagreements that lead to disputes under contracts may determine the amount or quality of work to be performed and the price to be paid.  When interpreting contract clauses, there is no set of standard rules or well-defined analytical framework to follow as far as courts and boards of contract appeals are concerned.

Honest disputes over performance and the interpretation of contract clauses occur in the smoothest of contractual relationships.  Even clear contract terms and conditions can give rise to the necessity of interpretation.  A technique for avoiding a claim and settling a dispute may include continuing to consider, discuss, and negotiate the various elements of any disagreement, especially during the early stage of any potential controversy.



	Contract  Professional Learners References
	The following chart outlines the interpretive rules that are generally followed by courts and boards of contract appeals.

RULES IN THE AID OF CONTRACT INTERPRETATION

Read the contract as a whole.

Determine the order of precedence by reading the clauses.

If enumerated items are required in one place and not in another, apply the basic rule:  If the contract contains a specific list of items without words of qualification, the contractor may reasonably assume, absent other contract provisions to the contrary, that those items not listed are not included.

Consider evidence outside the contract document:

Discussions and concurrent actions.  This type of evidence consists of parties’ discussions and actions occurring prior to the submission of offers.

Prior dealings in similar matters.

Custom and trade usage.

Post-interpretation ambiguities.
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The Disputes Process, continued
	Claims Resolution
	The contracting officer prepares the Government’s position on the claim, after discussing it with the contractor.  The discussion with the contractor affords the contractor the opportunity to provide all relevant facts on the situation.  It also provides any additional information that the contracting officer may need before making the final decision.  There may be the occasion when the claim is resolved informally.  In the event the claim can be resolved, a modification or an implementation of an agreement on the claim will be incorporated into the contract.



	Methods Of Resolving Claims
	There are four methods that can be used to resolve claims:

1. Informal discussion by direct negotiation between the parties.

2. Alternative means of dispute resolution that involves an impartial third party who serves to assist the parties to resolve the issues in controversy, commonly known as Alternative Dispute Resolution (ADR).

3. Issuing a Contracting Officer’s Final Decision (COFD)  

4. Appellate process.



	Negotiation/

Investigation
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	Negotiation is the preferred method to resolve a dispute before it results in a claim because the parties communicate and negotiate between themselves without any other party.  Negotiation is also the least expensive method used to resolve a dispute.  (In many cases, if a contractor submits a dispute, the contracting officer will be able to resolve the problem easily, and often at little cost in time and money, if acted on it quickly.  The contracting officer often can investigate the problem, determine where the fault lies, and get everything straight with a few telephone calls.) If the problem is more difficult than a simple misunderstanding, it may be possible to bring the parties together, discuss their points of view, and reach an acceptable compromise. Listening is a skill we can all improve upon.  Many times if the contractor feels heard, regardless of our opinion, we will be able to reach an agreement/resolution.  In fact, many contractor representatives need you to expressly tell them that you heard them, by saying, “What I hear you saying is…Is that right?”  Then, if you have heard correctly, proceed with your position.  Listening can be critical at this stage of the process. This may sound obvious, but it is amazing how failures to communicate speak/listen cause issues that need never arise. 
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The Disputes Process, continued
	Alternative Disputes Resolution
	The second method to resolve claims is through the use of Alternate Disputes Resolution (ADR).  ADR defined in FAR 33,201, is any procedure voluntarily used to resolve issues in controversy without the need to resort to litigation.  ADR procedures include assisted settlement negotiations, conciliation, facilitation, mediation, fact-finding, mini-trials and arbitration.  

As stated in FAR 33.214, the essential elements of ADR are:

1. The existence of an issue in controversy.

2. A voluntary election by both parties to participate in the ADR process.

3. An agreement on alternative procedures and terms to be used in the ADR process.

4. Participation in the process by officials of both parties who have the authority to resolve the issue in controversy, and

5. Certification by the contractor in accordance with FAR 33.207, when using ADR procedures, to resolve all or part of a claim under the authority the Alternative Dispute Resolution (ADR) Act.

FAR 33.214 states, requests for ADR are made by mutual consent of both parties.  In any case, where a contractor rejects a request of an agency for ADR proceedings, the contractor shall inform the agency, in writing, of the contractor’s specific reasons for rejecting the request. However, if the contracting officer rejects a small business contractor’s request for ADR, the contracting officer must provide a written explanation to the other party citing one of the following reasons for the rejections.
1. The need for an authoritative or definitive decision on a particular issue that has “precedential value,” if the ADR proceeding is not likely to produce a result that is generally accepted as an authoritative precedent.

2. When maintaining established polices is of special importance, “the need to minimize variations among individual decisions, if ADR proceedings are not likely to provide consistent results.
3. The matter significantly affects others who are not parties to the ADR proceedings.
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The Disputes Process, continued
	Preparing The Contracting Officer’s Final Decision

	When a claim by or against a contractor cannot be settled by mutual agreement and a decision on that claim is necessary, the contracting officer is required to issue a Contracting Officer Final Decision (COFD).  A COFD may be a complete acceptance, partial acceptance or a total rejection of the contractor’s claim by the Government.  Whether a claim belongs to the Government or to a contractor depends on who has the burden of proof concerning the particular issue. If the claim belongs to the contractor (i.e., Request for Equitable Adjustment (REA), T4C settlement proposals, etc.) then the disputes process cannot be initiated by the Government. Rather, the contractor must submit a claim to begin the disputes process. If, however, the claim belongs to the Government (i.e., T4D, liquidated damages, breach of warranty, etc.), then a COFD is the first step in the litigation process.

In arriving at the final decision, the contracting officer shall review all the facts pertinent to the claim. The Government must ensure the appropriate FAR clauses are actually included in this particular contract, and actually have read the entire contract before issuing a COFD (particularly the Section H specialized clauses, that may contradict another section of the contract).  They should also obtain a legal review and a technical review as appropriate, and coordinate with the contract administration or contracting office, as well as any others with relevant information, as stated in FAR 33.211.  
The final decision shall include:

1. A description of the claim.

2. A reference to the pertinent contract terms.

3. A statement of the factual areas of agreement and disagreement.

4. A detailed statement of the contracting officer’s final decision with supporting rationale, and

5. An advisement of the contractor’s appeal rights.

A demand for payment must be made when the COFD finds that the contractor is indebted to the Government.  The interest on a Government’s claim / COFD does not begin to run until the actual demand for payment is issued by the Government. This demand can be issued prior to the issuance of a COFD or can be included in the COFD. Failure to demand payment will result in the Government’s loss of entitlement to any interest on its claim. 
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The Disputes Process, continued
	Preparing The Contracting Officer’s Final Decision

(continued)
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	Failure to give a correct advisement of claimant’s appellate rights may result in the final decision being considered inadequate to begin running of 
appellate time periods.

COFDs vary drastically in form and content.  Some are lengthy and detailed, others short and abrupt.  Much depends on the complexity of the issues presented and the inclinations of the individual contracting officer.  Regardless of its length or detail, the decision should be unbiased and impartial and the independent judgment of the contracting officer.  It should be written in a logical and understandable manner and must address each and every aspect of the contractor’s claim.  The analysis process leading up to a COFD is categorized and can be found in FAR 33.211.

The contracting officer must issue the final decision as follows:

1. For claims equal to or less than $100,000, a COFD must be issued within 60 days after receiving a written request/claim from the contractor. 

      2.  For claims greater than $100,000, a decision should be issued

           within 60 days after receipt of a certified claim.  However, if the final 

          decision cannot be rendered within 60 days, the contracting officer 

          must notify the contractor within 60 days as to a specific date in the

          future when the final decision will be issued. We should only take a 

          reasonable period of time to issue our final decision.



	Contracting Officer’s Final Decision And How to Initiate Payment of Any Amount
	As stated in FAR 33.211, the contracting officer will issue a final decision within a reasonable time, taking into account the size and complexity of the claim, the adequacy of the contractor’s supporting data and any other relevant factors.  If the contracting officer delays issuing a final decision on a claim, the contractor may request that the agency board or court direct the contracting officer to issue a final decision within a specified time period.  Any failure of the contracting officer to issue a final decision within the required time periods will be deemed a decision by the contracting officer denying the claim (deemed denial) and will authorize the contractor to file an appeal or suit on the claim.

The COFD should be sent to the contractor by certified mail with a return receipt requested.  The receipt provides proof of when the contractor’s appeal rights period begins, and proof that the contracting officer was within the statutory limitations for issuing a final decision.

As stated in FAR 33.208, the Government shall pay interest on a contractor’s claim on the amount found due and unpaid from the date that the contracting officer receives the claim, or payment is otherwise due, if that date is later until the date of payment.  Simple interest on claims shall be paid at the rate fixed by the Secretary of the Treasury as provided in the Contract Disputes Act.  
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The Disputes Process, continued
	The Appeal Process
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	A contracting officer’s final decision is final and conclusive.  It is not subject to review by any forum, tribunal, or Government agency unless appealed by the contractor after receipt of the decision to either a board of contract appeals within 90 days or the United States Court of Federal Claims within 12 months.  An appeal made to a board of contract appeals is considered an administrative review while an appeal to the United States Court of Federal Claims is a judicial review.  The contractor’s election of the forum is binding. Once the choice of forum is made, the contractor is excluded from pursuing the claim in the other court, regardless whether there is still time available to do so.  Hence, if the ASBCA dismissed a contractor’s claim and there was still time left to file with the Federal Court (12 months), too bad!  Contractor cannot do so!
Decisions of the Court of Appeals for the Federal Circuit (CAFC) may not be automatically appealed to the Supreme Court.  The Supreme Court elects which appeals it wants to hear.

The duties of the contracting officer upon the appeal are outlined in FAR 33.212, which requires the contracting officer to prepare the claims file.  This is sometimes referred to as the Rule 4 file, which should be reviewed by the contracting legal office for acceptability.  FAR 33.213 require the contracting officer to continue to finance the ongoing performance of the contract.  The contractor is required to continue performance and to comply with any decision of the contracting officer pending a final decision on an appeal under the contract.
For further information:

Armed Services Board of Contract Appeals  http://www.law.gwu.edu/ASBCA/ 
Court of Federal Claims 
http://www.uscfc.uscourts.gov/ 
Court of Appeals for the Federal Circuit 
http://www.fedcir.gov/
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The Disputes Process, continued
	Disputes Appeal Process
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Alternative Disputes Resolution (ADR)
	ADR Background
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	One consequence of the dispute process is that it can require an excessive amount of time, money and resources.  In the U.S. Court of Federal Claims, some disputes have taken as long as 25 years to resolve.  The Armed Services Board of Contract Appeals was established as an informal, speedy alternative, but has evolved into complex court like system that can be both expensive and time consuming to use.  Many contractors can no longer afford the financial burden and other resources necessary to receive a fair hearing in one of these forums.  Even for the government, the delays in obtaining decisions, the cost of the litigation, and the disruption to program and procurement personnel in supporting the litigation have often become prohibitive. When the Government and a contractor can not reach agreement on some issue under a contract and it turns into a formal dispute, some things to consider are what impact the dispute will have on the day to day working relationship between the two parties. Also the sheer cost in terms of time, money and other resources that have to be redirected into the dispute process should motivate both parties to reach agreement.
When litigation is used, the only certain result is a destroyed relationship between the contractor and the government.  Litigation is combat; one party will win and the other will lose.  Once the process starts it rarely brings about a cooperative and mutually satisfactory resolution.  Even when a settlement is reached, it is often on the courthouse steps just before trial and after costly and time consuming pre-trial preparation had been completed.

Congress recognized that ADR procedures result in decisions that are faster, less expensive, and less contentious than the traditional agency dispute resolution proceedings.  The Administrative Disputes Resolution Act (ADRA) of 1996 required agencies to develop policies and training and to take measures to promote the use of ADR.  This legislation promoted a national policy to promote ADR that is supported in a number of other laws, Executive Orders, regulations and policies.



	What is ADR?
	ADR is defined as any procedure that is used in lieu of a litigation to resolve issues in controversy.  These methods include, but are not limited to, fact-finding, facilitation mediation, arbitration, mini-trials, settlement negotiations, conciliation, early neutral evaluations, or any combination of these methods. 

These various procedures fall in three general categories.  

1. Cooperative decision making where parties resolve disputes unassisted.  

2. Third party assistance with relationship building, procedural, or substantive issues. 

3. Third party for making a decision on the merits of a case.
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Alternative Disputes Resolution (ADR), continued
	Fact-finding
	Fact-finding is a process in which a neutral party collects information about a dispute and provides a report to the disputing parties.  At the option of the parties, the report may include recommendations regarding how the dispute might be resolved. As mentioned above, this might be the first opportunity to truly hear the contractor’s position. Listening skills can prove quite beneficial here.

	
	


	Facilitation
	Facilitation is the use of a third party to assist the parties to enhance information exchange or promote effective decision making.  The party is impartial and lacks decision-making authority toward the issues and topics under discussion.  The facilitator’s expertise provides information exchange, uses problem solving skills and improves decision making processes of the parties.  The goal is to help the parties define clear statements of desired outcomes.

	Mediation
	     One familiar method of third party assisted procedures is mediation. In mediation a neutral party assists disputants in articulating and understanding each others’ positions with the ultimate goal of reaching solutions that will preserve the parties’ key interests.  The process is voluntary and usually conducted in confidence with the parties maintaining complete control over the outcome.  The neutral mediator serves at the convenience of the disputants who can make the selection of one on whatever criteria they find important. Once selected, the mediator helps organize the negotiation into a structured process that minimizes hostility and maximizes the exchange of relevant information. The emphasis is on options and remedies for the future that will satisfy both parties.  Again listening skills are critical here.

	Arbitration
	Another well-known method of ADR that also involves a third party, but quite different from mediation, is arbitration.  Instead of merely helping the parties negotiate and find common ground for a settlement, an arbitrator or panel of arbitrators is usually given decision-making power by the parties.  The arbitrator may be authorized in advance by the parties to make specific findings, or simply to decide which party is correct.  The arbitrator may be given the power (or the duty) to require each party to submit one “best and final” proposed resolution of the dispute, with the arbitrator then selecting the proposal that it considers to be the fairest. An arbitration decision can be either binding or nonbinding.  
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Alternative Disputes Resolution (ADR), continued
	Mini-Trial
	The mini-trial is a hybrid dispute resolution process that it involves a data presentation component similar to litigation, a negotiation component, and the potential for third-party mediation and an advisory opinion.  It is the process where the dispute is presented to a third party neutral by representatives from both parties assisted by a neutral advisor.

A mini-trial is not a trial since it does not use a judge or lengthy procedures.  Instead, it is a short hearing, usually lasting about a day, in which a lawyer or spokesperson for each party presents evidence in support of its position concerning certain specified issues.  A “neutral adviser” agreed upon by the parties may be used to assist representatives of each party in understanding not only the issues, but also the strengths and weaknesses of the party’s positions as reflected in the evidence.
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Alternative Disputes Resolution (ADR), continued
	Summary
	In this lesson we first looked at the fundamental causes of disputes and claims between the contractor and the Government.  We discussed how the Contract Disputes Act and the Disputes clause govern the actions of both the Government and the contractor.  

You learned that: 

· The Government’s policy is to try to resolve all contractual issues by mutual agreement at the contracting officer’s level.

· A dispute is formed under a contract when a controversy develops as to the interpretation of payment, time or money due either party.  A dispute, when unresolved, may lead to a claim.  

· A claim is a written demand or assertion by either the government or the contractor seeking as a matter of right, the payment of money, the adjustment or interpretation of contract terms, or other relief arising under, or relating to the contract.

· A written demand or written assertion by the contractor seeking the payment of money exceeding $100,000 is not a claim under the Contract Disputes Act of 1978 until certified as required by the Act and FAR 33.207.

· When the Contracting Officer (CO) receives a claim, the determination whether the claim exceeds the dollar threshold for certification must be made. The CO ensures all supporting documentation is included with the written demand and that the demand meets the requirements of FAR 33.206 and 33.207.

· You need to make every reasonable effort to resolve disagreements or requests for equitable adjustment before they become claims.  

· As stated in FAR 33.206, the contracting officer must issue a written decision on any Government claim initiated against a contractor within six years after accrual of the claim, unless the contracting parties agreed to a shorter time period.  The six-year period does not apply to contracts awarded prior to October 1, 1995.

We discussed the methods that may be employed to resolve claims. When it comes to resolving claims, you learned that:

There are four methods that can be used to resolve claims:

1. Informal discussion by direct negotiation between the parties.

2. Alternative means of dispute resolution that involves an impartial third party who serves to assist the parties to resolve the issues in controversy, commonly known as Alternative Dispute Resolution (ADR).

3. Issuing a Contracting Officer’s Final Decision (COFD)  

4. Appellate process.

	
	

	
	Continued on next page


Alternative Disputes Resolution (ADR), continued
	
	You discovered that:

· Negotiation is the preferred method to resolve a dispute before it results in a claim because the parties communicate and negotiate between themselves without any other party.  
· The second method to resolve claims is through the use of Alternate Disputes Resolution (ADR).  ADR defined in FAR 33,201, is any procedure voluntarily used to resolve issues in controversy without the need to resort to litigation.  ADR procedures include assisted settlement negotiations, conciliation, facilitation, mediation, fact-finding, mini-trials and arbitration.  

· When a claim by or against a contractor cannot be settled by mutual agreement and a decision on that claim is necessary, the contracting officer is required to issue a Contracting Officer Final Decision (COFD).  A COFD may be a complete acceptance, partial acceptance or a total rejection of the contractor’s claim by the Government.  

· A contracting officer’s final decision is final and conclusive.  It is not subject to review by any forum, tribunal, or Government agency unless appealed by the contractor after receipt of the decision to either a board of contract appeals within 90 days or the United States Court of Federal Claims within 12 months.  An appeal made to a board of contract appeals is considered an administrative review while an appeal to the United States Court of Federal Claims is a judicial review.  The contractor’s election of the forum is binding. Once the choice of forum is made, the contractor is excluded from pursuing the claim in the other court, regardless whether there is still time available to do so. 

· We learned that, of the methods discussed, direct negotiation and ADR are the preferred methods of claim resolution. 
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Alternative Disputes Resolution (ADR), continued
	
	Finally, we covered the different methods of ADR.  You learned that:

· ADR is defined as any procedure that is used in lieu of a litigation to resolve issues in controversy.  These methods include, but are not limited to, fact-finding, facilitation mediation, arbitration, mini-trials, settlement negotiations, conciliation, early neutral evaluations, or any combination of these methods. 

· Fact-finding is a process in which a neutral party collects information about a dispute and provides a report to the disputing parties.  
· Facilitation is the use of a third party to assist the parties to enhance information exchange or promote effective decision making.  
· One familiar method of third party assisted procedures is mediation. In mediation a neutral party assists disputants in articulating and understanding each others’ positions with the ultimate goal of reaching solutions that will preserve the parties’ key interests.  The process is voluntary and usually conducted in confidence with the parties maintaining complete control over the outcome.  

· Another well-known method of ADR that also involves a third party, but quite different from mediation, is arbitration.  Instead of merely helping the parties negotiate and find common ground for a settlement, an arbitrator or panel of arbitrators is usually given decision-making power by the parties.  
· The mini-trial is a hybrid dispute resolution process that it involves a data presentation component similar to litigation, a negotiation component, and the potential for third-party mediation and an advisory opinion.  It is the process where the dispute is presented to a third party neutral by representatives from both parties assisted by a neutral advisor.
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