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This Guide provides the National Oceanic Atmospheric Administration (NOAA) customers (Project Officers) a better understanding of why unauthorized commitments (UCs) are of concern to the NOAA and how to avoid making them. The guide also explains the procedures that must be followed to take corrective action for a UC and make payment to the Contractor. In addition, it provides NOAA customers, contracting personnel, and their chain of command with the information on how the ratification process must be completed.

An "unauthorized commitment" is defined at the Federal Acquisition Regulation FAR

1.602-3(a) as "an agreement or purchase that is not binding solely because the

Government representative who made it lacked the authority to enter into that agreement on behalf of the Government." FAR 1.602-1 provides ratification contract authority only to an appointed Contracting Officer within their delegated authority. "Ratification" as defined in FAR 1.602-3(a) "means the act of approving an unauthorized commitment by an official who has the authority to do so." Ratification procedures as provided in DOC Acquisition Letter (AL) #30 will be used to process all UCs.

UCs are a growing problem throughout the Government, and the NOAA is not excluded. The ratification process is time-consuming, requires considerable documentation, and often damages the Government's ability to conduct future business with the firms involved. UCs represent an unwarranted expense to the NOAA budget because:

· The administrative effort required to process the ratification always far exceeds that required to purchase the item or service using appropriate procedures.

· Many items and services may be purchased at a better price when competed in the marketplace.

· The normal acquisition process weeds out items that should not be purchased.

The Government can only avoid UCs through attention to detail and strict adherence to official guidance by personnel throughout the chain of command. When a UC has taken place, the "committer" or "initiator" and the chain of command must understand the ratification process, the UC investigation process, and the actions required for final disposition of the transaction. Personnel who do not have authority to commit the Government must not make any statements that could be interpreted by a vendor as a commitment to either commence work or to provide services/supplies. All individuals who deal with commercial businesses must be aware of the policies to prevent problems in the procurement process and embarrassment to the Government. All ranks of Government employees must abide by the same rules and assure that only "authorized" personnel make financial commitments for the Government.

Common Causes of UCs
An unauthorized individual does not take the time to process a requisition to contracting or to follow procedures of the Government-wide Commercial Purchase Card (GCPC) Program. The individual may be in a hurry to "please the boss" or support the mission. Sometimes these individuals use the premise that “asking for forgiveness" is easier/faster than doing it right the first time. Nothing could be further from the truth. In addition to delays and extra work, Government personnel who make a financial commitment when adequate funds are not available may be subject to serious administrative and criminal penalties under the Anti-deficiency Act. Potential violations of the Anti-deficiency Act are addressed during the UC evaluation and ratification process. 

• A GCPC Cardholder (CH) places an order that exceeds his/her authority.

• A vendor mistakes a request for information as an order, ships the item, and the receiver does not realize it is an improper order and accepts the item rather than rejecting and returning the item.

• An unauthorized individual approves work above the scope or dollar value of an existing contract. Note: Sometimes these unauthorized actions are corrected under the contract’s “Disputes” clause instead of the ratification process. The Contracting Officer will review the circumstances and determine the proper process.

• A contractor continues to perform a service contract or provide leased/rented equipment after the expiration date of the contract. This frequently occurs on yearly services/maintenance/lease type contracts for which there is a continuing need. Often the dollar value of these contracts is fairly low and the services so much a part of the organizational operation that it becomes, in effect, invisible and thus forgotten.

Typical Questions about UCs
What is my role in obtaining the supplies and services my organization needs?

Obviously, as the Project Officer, you play a key role in the acquisition process. One of your responsibilities in this process is to locate sources (vendors) and obtain price estimates from those sources. You then include that information on the requisition (either electronic or hardcopy). At that point, your responsibility and authority to deal with the vendor must be exercised exclusively through the Contracting Officer.

There is a definite distinction between obtaining price estimates and actually placing an order with a vendor. Occasionally, Government employees cross the line and violate public law. They are potentially setting themselves up to be held financially responsible either to the Government or to the vendor. Whether it is intentional or not is irrelevant to the determination of whether the action is a UC. When someone other than an appointed Contracting Officer, commits the U.S. Government, a UC has occurred and the "perpetrator" may receive administrative and criminal sanctions under the Anti-Deficiency Act.

How do I know if I've made an unauthorized commitment?

If you think you've crossed the line, you probably have, and it’s important to seek Legal Counsel advice. Some key signals would be the vendor offering to send you (the Project Officer) the products, agreeing on a delivery date, discussing payment terms or negotiating price. Remember that you are only contacting the vendor for a price estimate as part of your market research/acquisition planning. Problems usually surface when the vendor asks for payment and there is no existing contract. Payment cannot be made unless a Contracting Officer has awarded a contract or an authorized GCPC Cardholder acting within his or her delegation of authority has ordered the item(s).

How are unauthorized commitments rectified?

UCs are rectified through a process known as "ratification." Ratification is a legal and regulatory process that makes the UC legal within the constraints of fiscal policy. The outcome of the ratification process is a contract that legally binds the Government. 
Are all unauthorized commitments ratified?

No. The individual  may be held personally liable for payment to the vendor. This situation is most often seen when the individual takes an illegal or improper action in making the UC. For example: it is improper to pay for contractor employee’s lunch during a "working luncheon." Another example of a UC is when a government employee makes a UC of appropriated funds for the purchase of a computer intended for personal use rather than official use.

What can I do to decrease the chances of making an unauthorized commitment?

Make sure the vendor knows you are not authorized to place orders. A standard disclaimer is recommended when corresponding with vendors; clearly state that you are requesting estimated prices and availability for planning purposes only. Also, involve the Contracting Officer early in the planning process. Additionally, at time of award, the Contracting Officer and Contracting Officer’s Representative, along with their corresponding authorities and limitations, should be clearly stated in the award.

What happens during the ratification process?

After the Contracting Officer has been notified of a possible unauthorized commitment, all routine procurement action will be stopped and the unauthorized commitment/ratification process begins. The Contracting Officer will then begin gathering all available information on the unauthorized commitment. At this point, cooperation within the chain of command is essential for resolution. The individual who initiated the UC must document the chain of events leading up to the unauthorized commitment including how the unauthorized commitment occurred. The Commanding Officer must then endorse the narrative and provide corrective action taken or to be taken. The action will then be reviewed within the contracting chain, with assistance by Counsel, to determine if it should be ratified and if adequate corrective action has been taken to ensure the situation is not repeated. 
Ratification Procedures for the Individual who Initiated the UC
The Project Officer must ensure that proactive measures are in place within its department to prevent the occurrence of UCs. However, if a UC does occur, the individual employee who made the UC will be asked to forward a signed statement identifying its circumstances to the Commanding Officer, accompanied by all available orders, invoices, or other documented evidence of the transaction. This includes, at a minimum, explanation as to why normal procurement procedures were not followed, what bona fide Government requirement necessitated the commitment, whether any benefit was received, and its value.

The Commanding Officer will verify the accuracy and completeness of the documentation, identify measures taken to prevent a reoccurrence of the UC, and provide a complete purchase description, appropriate funding for the ratifying contract, and an endorsement with their recommendation concerning ratification to the Contracting Officer. 
The Contracting Officer will review the package, ascertain whether there are doubtful questions of fact, prepare a Determinations and Findings per FAR 1.602-3(c), prepare a recommendation to the ratifying official with contractual documents citing availability of funds, and submit the package to Legal Counsel for an opinion and comment. Counsel will review and typically generate a letter of recommendation to the appropriate Ratifying Official indicating concurrence/non-concurrence with the Contracting Officer's recommendation. 
Finally, the Contracting Officer must review the ratification file and make the appropriate findings and determinations, and the Ratifying Official either ratifies the UC (execute or authorize execution of contractual document) or denies the ratification request.

For details on the complete ratification process and approval authorities, follow basic ratification procedures outlined in AL #30 and AGO Acquisition Handbook 1.7.
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