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DETERMINATION AND FINDINGS

Subject: Head of Contracting Activity Best Interests of the United States Determination Pursuant to 31 U.S.C. 3553(d)(3)(C)(i)(I)

Contract ____________(Number) was awarded on ____________ (Award Date) to ________________(Contractor Name). On _________(Date Protest Was Received), the GAO received a protest from ____________(Protesting Company) regarding award of the contract. On __________(Date), GAO indicated that the portion of ______________(Protesting Company’s) protest regarding the agency’s decision not to set-aside this procurement for HUBZone small businesses need not be addressed further. The remainder of the protest is based on information learned by ______________(Protesting Company) from a non-required debriefing provided to the firm on ______________(Date of De-Briefing). FAR 33.104(c) indicates that a Contracting Officer is required to immediately suspend performance or terminate the awarded contract when an agency receives notice of a protest from GAO within 10 days after contract award or within 5 days after a debriefing date offered to the protestor for any debriefing that is required by 15.505 or 15.506. The protest was not received within 10 days after contract award, and, as stated, the debriefing was not required. Therefore, contract performance has not been stayed. On the basis of the following findings and determinations, I authorize contract performance to continue in the face of the protest.

FINDINGS

1. Contract ____________(Number) is a ________ contract under which NOAA has established a (describe the program and mission that the contract supports).  The contract was awarded to ____________(Company Name) on ____________(Date of Award) as the result of a small business set-aside.

2. The contract requires the contractor to provide (describe the contractual effort and how it meets the agency requirements.  Provide a description of the link to agency mission).
3. This contract consolidates three previous contractual efforts into one requirement for_________. The consolidation of these efforts into one performance-based fixed price contract offers economies, which will save the NOAA in excess of $X million over the five-year period of the contract.

4. ____________(Protesting Company) was the incumbent contractor responsible for___(describe the incumbent effort)_______under Contract ____________(Number), which expired on ____________(Date). Because of the first protest filed by ____________(Protesting Company) on ____________(Date), a new contract could not be awarded by ____________(Date). Therefore, Contract ____________(Number) was negotiated with ____________(Protesting Company) on a sole source basis to continue the services for the ____s until ____________(Date). This contract was subsequently extended for one month and expired on ____________(Date). 

5. Upon award of Contract ____________(Number) on ____________(Date), ____________(Company) initiated transition activities in order to ensure performance of the contract, which was to begin ____________(Date). NOAA received notice of the GAO protest filed by ____________(Protesting Company) on ____________(Date) after ____________(Company) had completed transition activities and had begun performance. 

6. (Describe the statutory, regulatory, or policy requirement that needs to be met)
7. (Describe how stay of contract performance cannot be absorbed by other internal or contracted efforts with in DOC and NOAA) 

8. (Describe how the requirement must be met immediately through this contract and how this contract fulfills a critical NOAA mission need). 

9. Additionally, I find that the chances of ____________(Protesting Company), prevailing on this matter before the GAO to be slight. Competitive contracting procedures were followed. An award was made based on best value to the Government taking into account both technical and cost factors.

10. The required decision date for GAO is ____________(Date). Staying performance until that decision date will seriously disrupt NOAA operations and is not in the best interests of the United States.

DETERMINATION

Pursuant to 31 U.S.C. 3553(d)(3) and FAR 33.104(c), and based upon the above findings, the following determinations are made:


a. Requiring NOAAto stop work during the pendancy of the current GAO protest will severely impact the ability of NOAA to meet the mission readiness, (describe statutory or regulatory mission requirement).

b. Continuation of the contract with ____________(Company) is necessary in order to provide essential and critical support to NOAA.


THEREFORE, in accordance with 31 U.S.C. 553(d)(3)(C)(i)(I), I find that it is in the best interests of the United States not to stay contract performance pending the decision of GAO on this matter, and I authorize that performance under the above cited contract continue.

____________________


__________________________________

   DATE




NAME







Deputy Undersecretary for Oceans and Atmosphere
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